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T  O     T  H  £ 

RIGHT     HONOURABLE 

ALEXANDER, 

LORD     LOUGHBOROUGH, 

LORD  CHIEF  JUSTICE  OF  HIS  MAJESTY'S  COURT 
OF  COMMON-PLEAS. 


MY    LOftDi 

I  Beg  leave  to  folicit  your  Lordfhip's  pro-* 
tedlion  to  a  Work,  which,  if  the^ 
writer's  abilities  were  e;qual  to  the  fubje6li 
might  be  ufeful  to  that  Profeflion,  of 
which  your  Lordfhip  is  a  diftinguifhed  or- 
nament. 

When  I  c&nfider  hdw  nearly  conhefted 
the  Law  of  Eledtions  is  with  the  freedom 
o^  Pdrliameht,  and  that  your  name  is 
conlpicuous  in  that  illuftrious  number, 
who  formerly  fupported,  with  fo  much 
fpirit  and  perfeverance,  the  conftitutional 
freedom  of  ele6lion,  I  flatter  myfelf,  thefe  is 
peculiar  propriety  in  my  f  equefting  your  fa- 
A  4.  vourable 


JbEDlCATiOK, 

vourable  notice  of  an  endeavour  to  afcer-* 
tain  the  principles  by  which  that  law  i^ 
adminiflered. 

Though  your  Lordfhip  is  now  raifed 
above  the  fphere  within  which  the  Eleftion 
Judicature  is  exercifed,  I  have  no  doubt  but 
that  the  fame  talents  which  led  to  this 
elevation,  will  at  all  times  maintain  an  in- 
fBtution  fa  necelfaty  to  the  freedom  of 
!Padiament  ^  that  if  it  fhould  be  thought 
neceffary  to  propofe  any  additional  improve- 
ments to  the  new  Tribunal,  they  will  find 
in  the  Houfe  of  Peers  an  able  and  en- 
lightened fupportcr  in  your  Lordfhip; 
and  that  the  fame  care  with  which  your 
Lordfhip  protefted  its  firfl  beginning,  will 
attend  its  progrefs  to  pcrfefHon. 

I  have  the  Hoaour  to  be. 

Your  LoRi>sHip's  raoft  obliged^ 

And  obedient  Servant, 


Inner  Temple, 
January  26,  1785. 


AL  Luders^ 


i_i, — 

■M^MT 

PREFACE. 


THE  pvthWt  benefit  derived  from  the  ope^ 
ration  of  Mr.  Grertville's  aft  is  univerfally^ 
acknowlcd^d  t  A  numerous  ferics  of  decifiontf 
made  in  thfe  judicature  created  byjthat  law,  ha* 
mtroduced  a  fyftem  of  order  info  the  triab 
of  elefltiowB ;  and  the  experience  of  fourteen 
years  has  reconciled  to  the  inftitution,  fomc  of 
tbofe  \frho  were  formerly  moft  adverfc  to  it^ 
But  the  cffedl  of  thefe  deciiions  would  be  very 
limited,  and  gradually  loft,  if  memorials  of  them 
ttrere  not  recorded  and  preferved.  The  public 
IS  on  thi^  accoiint  much  indebted  to  Mf .  Douglas 
for  having  engaged  in  the  talk  of  rcportmg  the 
proceedings  of  ele&ion  Committees :  His  va- 
luable work  contains  many  examples  of  the 
good  effefb  of  the  new  judicature,  and  leaves 
us  to  regret  that  his  place  was  not  fupplied  in 
the  felfidns  nets  afeer  the  general  el^^ion  in 
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1780.  The  contcfts  of  that  year  gave  rife  to 
many  important  queftions  of  eleQion  law,  and  to 
many  wife  decifions  upon  them,  the  good  efieds 
of  which  are,  I  fear,  chiefly  confined  to  the  par- 
tics  concerned.  The  few  Cafes  of  this  period 
that  have  been  publiihed  by  Mr.  Philips,  contain 
a  very  fmall  part  of  the  number  then  deter- 
mined. 

The  general  ufe  and  reputation  of- Mr. 
Douglas's  coUedion  encouraged  me  to  report 
the  Cafes  of  controverted  elefliions,  determined 
in  the  prefent  Parliament.  The  following  work 
is  only  the  firft  part  of  my  undertaking,  and 
contains  the  Cafes  of  the  laft  feffion.  If  its  re- 
ception with  the  public  Ihould  be  favourable,  I 
ihall  continue  it.  My  objedt  in  attending  the 
Committees  was,  from  the  beginning,  to  publifh 
their  proceedings  :  I  am  therefore  anfwerable  to 
my  readers  for  the  errors  they  may  difcover  in  a 
book  that  was  always  intended  for  public  ufe. 
in  the  execution  of  it,  I  have  generally  followed 
the  method  praftifed  by  Mr.  Douglas,  becaufe  it 
feemed  to  me  the  fitteft  pofliblc  for  the  fubjeft; 
and  I  acknowledge  my  obligations  to  him  for 
Jiaving  marked  out  fo  juft  a  courfe  in  ways 

nullius  ante 


Trita/olo « 


;and  where  fomc  guide  w^§  wanting  to  fupply  the 
place  of  experience* 

I  hope 
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1  hope  no  perfon  will  be  led  by  the  foregoing 
pailage  to  draw  a  comparifon  between  the  two 
publications ;  it  muft  be  too  obvious  that  mine 
will  fuffer  by  it.  However,  I  can  affurc  thofc 
who  have  been  ufed  tp  exped  fatisfaflion  to 
their  refearches  in  books  of  this  fort ,  that  I  have 
fpared  no  pains  (as  far  as  time  would  permit)  to 
be  correa.  By  the  indulgence  of  the  counfet 
and  agents  in  the  feveral  caufes,  I  have  had  aa 
opportunity  of  comparing  my  own  notes  with 
their  papers,  and  of  reviewing  the  feveral  fub- 
jefts  in  conyerfation  where  any  doubts  required 
it :  I  have  alfo  been  favoured  with  a  perufal  o£ 
the  clerk's  minutes  :  And  to  all  I  take  this  op- 
portunity of  acknowledging  my  obligations. 

Wherever  reference  has  been  made  to  cjJcs 
in  the  Journals  or  Law  books,  I  have,  always 
examined  them  myfclf  j  and  I  can  venture  to  fay. 
that  there  is  not  a  fingle  reference  to  any .  of. 
them  in  the  following  compilation,  which  I  have 
not  pcrufed,  in  order  to  ftate  with  accuracy.: 
Where  the  fubjefl:  has  led  my  inquiries  further, 
I  have  fubjoined  the  refult  of  them  in  my  notes> 
at  the  end  of  each  cafe. 

I  have  been  lefs  minute  in  ftating  the  formal 
parts  of  the  proceedings,  becaufe  Mr.  Douglas^g- 
wprk  has  already  publiflied  full  information^ 
upon  tW  fubjeft }  and  I  have  often  taken  t^'' 
liberty  to  arrange  the  feveral  matters  of  a  caufe 
-•  ^  -^a  little 
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II  Uttic  dSfFercmly  from  their  etiginal  ftatc^  iil 
tbe  matinor  which  i^eaied  to  me  raofl:  propef 
for  onderftanding^  the  ^lincipal  qtieftion. 

Although  federal  df  the  Committees  of  ttaf 
hA  feffioit  vrcfie:  fiefittg  alt  the  faflae  time,  yet  H 
g€nerz\if  h  happened  ^at  no  two  points  of  ar-^ 
gmtticBtwere  at  the  faime  time  going  on  in  ttt'tf 
logcthcr  }  where  I  was  not  able  to  hear  the  ^i- 
Jmse  in  aU^  I  read  the  clerk's  minis(€S  after* 
wards* 

With  re^a  to  the  Cai^es  of  this  vdume,  if 
laay  be  ufcftil  to  gi^  fome  preliminary  account, , 

I  ate  fenfible  that  my  report  of  the  CAsi  of 
t^oNTW^t Aet  wiil  by  mafty  be  thought  unfetis- 
fe&ory.  I«  the  beginning  of  it  I  refer  the  reader' 
torMr^  DM^las's  report  of  the  fame  Cafe ;  and- 
m{d&  I  coniider  mine  as  only  an  appendi^s  to 
hJa.  Thi^  Gomniittee  being  the  firft  of  thcf 
Seffion^.  and  fitting  only  three  days,  concluded 
thdr  inqttity  before  arty  other  was  opened;  ort 
thiti  atoounc  ii  dng^gcd  my  whole  attention,  and 
it  yam  then  my;  ddign  to  have  given  a  full  ftatd^ 
of  it :  I  have  altered  that  opinion  fmce>  not  from  - 
indoleftcey  but  from  a  full  confideration  of  the 
filb^fib,. which/ induced  me  to  make  the  obferva-^ 
tioii^  bar  page  4^  of  this  Ca£r,  »ui  ta  zSt  accord^ 

.  ,4  I  believe 
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I  believe  the  Case  of  Ipswich  is  the  firft 
under  the  new  judicature,  in  which  the  mpv]t» 
of  the  cleftion  have  depended  fblely  upoB  thp 
ftatute  7  &  8  Will.  III.  ch,  4.  (called  the  Treat- 
ing Aft) :  It  hias  alio  this  advantage,  (befi4es 
that  of  containing  a  qucftion  of  bribery,  fimplq 
^nd  unqualified)  that  the  fad:s  of  the  cafe  w^r^ 
chiefly  admittedy  ^nd  occafioned  little  or  no  cHl^ 
pute  bet!ycen  the  parties.  Jn  moll  of  the  c^?  of 
general  bril^ry,t he  queftion  h^s  either  been  inval  v- 
ed  in  difputie4  ^i^>  or  has  been  mixed  with  otl^x 
queftions  ppo^  wh^h  the  pi^rties  h^ve  ^vap^4 
their  claims  copc»^rpi>tly. 

it  often  h^^pf ng  )n  the  trial  of  elefHons,  th;M: 
the  grounds  of  the  decifipn  ^re  not  afcertairved ; 
This  defe^i  it  nmft  be  o^ned,  is  almpft  pe<iu-r 
iif^r  to  (hat  jurifdidion  \^  whiph  they  are  trie4f 
Iiii4  materially  obftruds  their  ufp  ^$  precpd^ntit 
If  this  fault  £ipuld  be  imputed  po  the  Case  pf 
MiTCBEipi.,  I  fim  apt  to  think  |  ihpuldi  not  hayi? 
mended  it,  by  ftating  the  praccpdings  more  ^t 
length,  in  qrder  to  have  enabled  the  reader  tp 
h^ve  farmed  conjedures  upon  what  the  princi-j 
pie  of  the  decifion  may  have  been ;  or  if  I  had 
ventured  my  own  conjedures  upon  the  ^mfie 
bafis.  Butfoch  c^es  fcanctinies  contain  qtht^i- 
ufeful  matter  leading  to  the  final  refQluti(;»6 ; 
^ind  although  the  l»fiii  pf  reporting  t^joot  maj 

be 
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be  irkfome,  and  their  ufe  contrafted,  'they  do 
iiot  thereby  prevent  the  attainment  of  fubftan- 
dal  juftice  to  the  parties. 

Almoft  every  queftion  that  can  arife  in  bo- 
roughs of  burgage-tenurc,  was  agitated  in  the 
Case  of  Downton.  All  thofe  upon  which 
precife  determinations  were  given,  I  have  en^ 
deavoured  to  (late  correftly  and  diftinftly. 

It  would  be  in  me  a  great  prefumption,  to 
j^ve  any  opinion  upon  thofe  detierminations ; 
but  I  cannot  let  my  account  of  this  cafe  go  forth 
to  the  public,  without  paying  my  tribute  of  ap* 
plaufe  to  the  members  of  this  Committee;  for 
the  diligent  and  deliberate  attention  with  which 
they  perfevered  fo  long,  through  a  tedious,  un- 
interefting,  legal  inquiry  ;  fot  the  diftinft  deci- 
fions  they  gave  upon  every  queftion,  and  for 
the  anxiety  they  fhewed  upon  all  occafions  to 
decide  according  to  the  beft  authorities.  An 
example,  fo  honourable,  held  forth  in  the  be- 
ginning of  a  Parliament,  if  followed  as  it  de- 
ferves,  would  produce  in  a  fhort  time  all  that  is 
wanting  to  form  a  code  of  parliamentary  law. 

The  Case  of  Bedfordshire  contains  many 
ufeful  arguments  upon  thofe  technical  diftinQions 
wiiich  the*  ufage  of  the  Houfe  of  Commons 
has  raifed  ixfi  ele6lion  petitions.    The  dccifion 
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of  this  Committee  has  extended  the  difl:mfl:i6il 
of  Cafes  relating  only  to  the  Returfi^  furthei' 
than  any  I  have  feen  in  the  Journals.  I  havfe 
not  had  leifure  to  examine  all  thofe  in  whicfc 
particular  circumftances  have  fumifhed  occafioA 
for  a  previous  inquiry  into  the  Return  ;  I  be*- 
iieve  there  are  more  than  thirty  of  this  fort, 
Thofe  I  have  feen,  kad  me  to  think,  that  the 
di(tin£tion  was  at  firft  adopted  upon  no  fettled 
principle,  and  perhaps  to  ferve  a  turn  j  and  that 
the  probable  lofs  of  the  diftinftion  by  extending 
its  application,  will  be  a  confequence  benefidal 
to  the  law  of  Parliament. 
.  The  legal  principle  of  diftinguifhing  betwcea 
the  right  and  the  foffejjion^  to  which  the  parlia- 
mentary proceeding  is  faid  to  be  analogous,  is  a 
juft  one  in  Weftminfter-hall,  and  itscxcr^ifc 
there  is  confiftent  with  the  principle;  becaufe 
by  the  rules  of  law  flowing  out  of  the  feudal 
•fyftem,  different  forms  of  rsal  aftions  are  infti- 
tuted  for  obtaining  juftice ;  and  a  regular  body  of 
law  has  been'  eftabliflied  (whether  the  eaufe  or 
the  effea  of  thcfe  forms  I  know  not)  adapted  to 
thefe  feveral  aftions.  But  in  a  judicature  where^ 
in  only  one  form  of  obtaining  juftice  is  firao? 
tifed,  and  where  the  fuit  is  confined  to  one  ob- 
jeft,  there  can  be  no  good  jeafon  for  maintainr 
ing  this  diftin^lion  j  it  tends  only  to  double  the 
(uit^  or  at  leaft  to  divide  it  for  the  purpofc.of 

obtaining 
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#btsufiing  the  feme  end  in  two  fcvcrd  wayis  t 
Wberieas  in  the  legal  fuit  tbcobjeflsof  thefcvcral 
f^ipns,  ^re  €0emisilly  different.  But,  in  ano-* 
UhfJr  point  of  view,  this  anjilogy  i$  quite  out 
0^  the  queftion  j  when  it  is  confidered  that  the 
4iilinflion  of  righf  and  foffkffim  \%  applied  to  a 
jbbje^  which  ought  not  to  be  regarded  a$  a 
frfparty  in  any  ih^pe^  but  merely  as  ^/ervice  of 
rcprefcntation. 

Buti  further,— the  praftice  of  the  Houfe  of 
Commons  upon  this  fubjed;  is  inconfiftent.  In 
ciouble  returns^  there  is  cert^ly  ftronger  rear 
fon  for  inforcing  the  diftinflian  than  hx  any  other 
caibs ;  yet  in  than  it  is  not  fo  pra£tifed.  The  dif- 
tin&iQn  exifb,  it  is  true,  but  never  occafions 
two  canfcs  ^  it  roay  oceafion  two  difiorent  inqui- 
ries in  the  &me  caufe  (of  which  the  cafe  of 
Downton  is  an  inftance)  and  may  oblige  the 
jpacties  to  change  their  formular  characters  v^ 
the  fuit}  but  it  e^Ktends  no  further.  It  is  rcr 
aarkable,  that  before  the  flat*  ici  Geo.  III.  c\u 
ji6^  when  the  Houfe  excrcifcd  ?in  arbitrary  power 
\n  tbe  trial  of  clc^liop$>  they  very  fcldom  prac- 
^ifed  this  diftinfition  m  douUe  returns.  The 
»hoIe  cafe  was  generally  referred  to  the  Com- 
mittee of  privileges  and  elcAions,  who  cond- 
dered  the  whole  as  one  caufe,  though  tfaey  fome^ 
^es  made  partial  reports  to  the  Houfe,  in  the 
manner  of  interlocutory  judgments,  in  the  courfe 

9^ 
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of  their  proceeding*  But  this  was  in  compliance 
with  the  fundamental  principle  of  reprefentation, 
that  theUQufeJball  befull^  and  "that  of  two  fets  of 
members  for  the  fame  place,  the  Houfe  might 
not  lofe  the  fervice  of  both« 

The  Ga^b  of  CoLdHBSTER  is  curious,  be- 
caufe  it  is  the  firft  of  its  kind.  The  queftion  is 
unmixed  with  faft,  and  the  determination  ex- 
preffes  a  legal  opinion  upon  the  orders  of  the 
Houfe  relating  to  the  qualification  for  a  feat  in 
Parliament.  There  was  an  inaccuracy  of  ex- 
preffion  in  the  final  refolution  of  this  Committee 
that  gave  occafion  for  cenfure :  It  is  much  ta 
be  wiflied,  that  thefe  matters  of  form  were  fa 
framed,  as  to  fecurc  them  from  objection  in  the 
Houfe.  The  ncgleQ:  of  this  formality  tends  to 
give  the  Houfe  at  large  ah  authority  in  contro- 
verted elections,  from  which,  it  certainly  was  thd- 
objefl:  of  Mr.  Grenville's  aft  to  exclude  their 
moil  indirect  interference^ 

With  rcfpeft  td  the  Case  of  It  Chester,  1 
have  little  to  fay ;  perhaps  I  ought  to  apologize 
for  inferting  an  account  from  whence  fo  little  of 
the  caufe  can  be  colleftcd ;  but  the  nature  of 
the  cafe  muft  be  my  excufe.  As  my  principal 
objeft  in  compiling  thefe  Reports,  has  been  to 
tnake  them  of  profeffional  ufe,  I  have  omitted 
a  in 


xviii  P    R    E    T^    A    C    t. 

in  all  of  them,  fuch  details  of  evhtence  and  ar- 
guments, as  did  not  tead  fo  a  j^recife  tinderftatid- 
ihg  bf  the  decifion.  Seattle  i^ekdei-g  yill  perhaps 
hereby  cdtriplain  of  the  tofs  of  fevcral  ufeful 
and  able  arguments  of  couttfel,  arid  -tfefe  cur'to- 
fity  of  others  may  be  difappointed  in  fearching 
for  the  hiftcfy  of  an  dedion  :  But  I  could  hot 
gratify  either,  without  rifking  the  cenfurc  of 
thofe  for  whofe  ufe  iny  labours  were  chiefly 
intended. 

I  have  thus  gOne  through  the  feveral  dafi^s 
now  prefented  to  the  reader  :  Whatever  views 
of  pferfonal  advantage  I  might  have  in  this  pub- 
lication, I  am  willing  to.  b'felieve  that  another 
and  higher  motive  has  had  [oitlc  Ihare  in  di- 
re£ling  it.  The  juft  and  impartial  ad tohiiftrl^tion; 
of  juftice  in  the  dedfion  of  thofe  claiifts-,  which 
give  a  voice  in  the  faVdurite  fe^t  of  0\it  Legif- 
laturey  is  deeply  interefting  to*  every  Englilli 
fubjeft.  A  principal  -means  of  attaining  thi§ 
end,  is  to  preferve  memorials  of  thofe  decifions. 
Although  the  conftitution  of  that  tribunarof 
which'  I  am  writing  is  fuch,  that  precedents 
cannot,  from-  their  nature,  have  the  fame  au- 
thority as  in  other  courts  of  juftice,  flill  they 
tnu.ft  have  their  ufe  j  for  according  to  the  re-* 
fpeO:  paid  to  them,  tvill  the  authority  of  the 
Courc  be  refpefted  by  the  people.  Power  alone 
will  not  have  this  effcft  j  it  muft  be  gained  by 

degreeSj, 


p»  R-  E  F  A  *:c  Er        rf« 

degrees,  as  ihe  regttlarity  of  fyftem  becom^' 
eftabli(hed;  to  which  a  conformity  of  judgmenW' 
is  abfolutely  neccflary. 

It  is  not  to  be  wondered  at,  that  in  the  bc» 
ginning  of  any  inftitution,  its  proceedings  ftiould 
be  hregular ;  inftances  of  this  have  often  hap- 
pened in  ele^ion  Committees  ;  the  cafe  of  Pon- 
tefrati  is  a  -remarkable  one.  But  I  am  fo  far 
from  thinking  the  number  great  in  which  a 
contrariety  of  opinion  fhcws  itfclf,  that  I  rather 
wonder  thert  arc  fo  few.  It  is  in  my  niind  ex- 
traordinary, that  the  fhort  experience  of  four- 
teen years  fhould  have  produced  fo  much  regu- 
larity. A  long  courfe  of  ages,  together  with  a 
total  feparation  of  law  from  faft,  and  the  ad- 
vantage of  fpecial' pleading  to  afcertain  the  pdint 
in  judgment,  were  not  able  to  preferve  our  or- 
dinary courts  of  juftice  frOtti  continual  clafhing 
and  coritradialon,  till  within  a  century  paft. 
Every  one  converfant  in  our  law  reports,  muft 
have  obfervcd,  how  little  certainty  prevailed  in' 
the  common  fubjefl:s  of  litigation  in  Weft  minder- 
Hall,  till  the  latter  end  of  the  laft  century. 

The  unfettlcd  ftate  of  our  government,  and 
the  dubious  ftation  of  the  judges  in  former  pe- 
riods, coritrrbuted  to  this,  no  doubt :  But  now  * 
that  both  thefe  ate  durably  fixed,  and  thte  ordi- 
nary adminiftration  of  juftice  is  become  certain 
and  uniform,  what  fhould  prevent  the  fame 
^  %  uniformity 
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uniformity  from  communicating  to  every  branch 
of  the  judicial  fyftem  ?  »      ' 

In  our  conftitution,  the  adminiftraiion  of 
juftice  is  an  integral  part.  Although  that  branch 
of  it  which  belongs  to  Committees  of  the  Houfc 
of  Commons,  is  feparated  from  the  general 
fyftem  ;  yet  as  it  gives  admifSon  into  one  order 
of  the  legiflature,  it  is  intimately  connefted  with 
the  conftitution,  and  ought  therefore  to  be  di- 
rcfted  by  conftitutional  principles.  How  im- 
portant then  is  the  duty  to  which  members  of 
the  Houfe  of  Commons  are  called  in  the  exer- 
cife  of  this  judicature  ?  To  preferve  and  ftrengthen 
the  fpirit  of  the  ftatute  by  which  it  was  created, 
fhould  be  a  primary  objeft  with  every  man  who 
wiflies  to  fecure  the  freedom  of  Parliament. 
A  fenfe  of  the  benefits  refulting  from  a  collec- 
tion of  the  decifions  in  this  judicature,  operated 
ftrongly  upon  my  mind;  and  induced  m^, 
though  unequal  to  the  talk,  to  undertake  it, 
when  declined  by  others  of  greater  abilities. 

Mr.  De  Lolme,  in  his  admirable  book  upon 
the  Englifh  conftitution,  calls  Mr.  Grenville's 
Adt  '*  one  of  thoje  viElories  which  the  Parlfa-- 
menty  from  time  to  time,  gains  over  it/elf  \  in 
which  the  members ^  forgetting  all  views  of  pri-- 
vate  ambition,  only  think  of  their  intereft  as 
fubje£ls.^'  There  is  no  reafon  to  fear  that  the 
iame   principle  will  not  dired  the    additions 

which. 
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which.  It  is  faid,  are  intended  to  be  made  to 
this  ftatutc  in  the  courfc  of  the  prcfent  feffion. 
I  hope  it  will  not  be  deemed  prefumption,  if, 
upon  this  occafion,  I  venture  to  fuggeft  a  few 
hints  for  its  improvement ;  whatever  opinion 
they  may  raife  of  my  judgment,  I  am  confcious 
that  they  proceed  from  a  good  intention. 

•  I.I  have  heard  many  perfons  objeft  to  that  < 
part  of  the  inftitution  of  feleft  Committees, 
which  allows  of  Nominees.  Perhaps  the  mode 
of  nominating  them  by  the  parties  is  defeftivc  : 
But  the  inftitution  itfelf  feems  admirably  calcu- 
lated for  infuring  the  prefence  of  fome  expe- 
rienced perfons  in  the  court.  Without  it,  a 
whole  Committee,  or  the  greater  part,  might 
often  be  formed  of  young  members ;  more  cf- 
pecially  when  .it  is  confidered  that  thofe  mem- 
bers,  (much  to  their  honour)  are  the  moft 
regular  in  their  attendance. 

2.  According  to  the  ftatute  in  queftion  (fed. 
6.)  no  member  who  has  voted  at  an  elcdion 
complained  of  by  petition,  can  make  one  of  the 
fifty-one  members  out  of  whom  a  Committee  is 
chofen :  It  would  be  difficult  in  this  manner  to 
obtain  a  Committee  for  a  Weftminfter  eledtion, 
in  which  city  fo  many  of  the  members  rcfide* 
and  poffefs  the  right  of  voting.  Hereby  the  bu- 
a  3       ,  fmeft 
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finds  of  the  Houfe  might  ibe  fulpend^d  many 
days.  Thus  the  nccefl^ty  of  the  caf(?  feems  to 
require  an  exception  in  this  inft^nce  tp  a  very 
j^ift  regulation. 

3,  The  power  given  to  the  Committees  for 
preferving  order  and  inforcing  obedience  19 
indireft,  and  to  be  exerted  by  means  of  a 
](pccial  report  to  the  Houfe  for  ;  the  pUrppfe. 
If  a  witnefs  fliould  af)pear  to  be  grofdy  per- 
jured in  their  prefence,  they  cannot .  fcncj'  him 
to  prifon  without  applying  to  the  Houfe  &xx  in 
or4er:  In  the  mean  time  the  witnefs  may  run 
away  and  fectete  hirhfelf.  I  am  not  aware  of 
^ny  objedion  to  an  exercife  of  the  power  of 
committing  for  contempts,  dicecily,  and  in  the 
firft  inftance  by  the  committee,  I  think  they 
might  be  trufted  with  this  power  as  fafely  as 
eommiffioners  of  bankrupts. 

.  4.  If  the  Committee  fhould  determine  a 
petition  to  be  vcJcatiouS  and  frivolous,  they  can- 
not redrefs  the  party  grieved,  ctherwife  tWn  by 
H  (pecial  report  to  the  Houfe.  The  method  for 
obtaining  fatisfadion  by  a  vote  of  the  Ho^fe  is 
troublefon\e  and  uncertain ;  befides  which,  it 
tends  to  open  the  proceedings  of  the  Committee 
to  an  examination  in  the  Houfe,  and  thus  indi- 
rcftly  to  give  the  l^oufe  at  large  a  jurifdiftioa 

over 
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ever  the  clcftion.  It  fcems  to  me  that  the  Com- 
inittce  itfiplf  would  excrcife  the  power  of  award^- 
•ing  coft^  -td^thc  party  grieved,  with  more  regu- 
larity and  {atisf;a£lion. 

5*  On  thofe  days  which  are  appointed  for  the 
baUotting  for  a  feledt  Committee,  the  Houfc 
eannot  previoufly  enter  on  any  bufinefs  bcfides 
the  fwearing  of  members.  It  might  be 
convenient  to  add  to  this  exception,  the  receiv- 
ing reports  from  other  Committees,  and  giving 
the  orders  which  they  may  require  of  the  Houfc 
for  the  conduft  of  theirbufincfs.  I  have  known 
fome  very  injurious  delays  occafioned  by  the 
want  of  an  opportunity  to  make  particular  re* 
ports  to  the  Houfe  on  thofe  appointed  days, 
when  the  Houfc  has  adjourned  for  dcfeS  of 
members, 

6.  Although  no  bad  confequence  has  yet 
happened  from  the  regulation  of  feft.  24.  of  the 
ftatutc,  whereb;^, '  in  cafe  the  members  of  the 
Committee  be  reduced  unavoidably  by  death  or 
othcrwifc,  to  a  number  lefs  than  thirteen,  and 
fo  fcaH  continue  for  three  fitting  days,  the  Com* 
mittee  becomes  ip/o  fa£lo  diffolved  and  all  itg 
proceedings  void ;'  yet  I  cannot  help  thinking  it 
would  be  proper  to  moderate  the  rigour  of  this 
daufe,  In  the  courfe  of  a  long  trial  (in  whic4i 
.44  the 
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the  inconvenience  would  be  the  moft  fcvercly 
-felt)  this  diflblution  might  eafily  happen.  In 
the  cafe  of  Worcefter  it  was  very  i|ijiGh  appre^ 
hended,  when  the  inquiry,  which  had  lafted  fcve(i 
weeks,  was  near  concluding*.  I  Ihould  think 
the  pzirtics  in  fuch  cafe  would  prefer  the  incon- 
venience of  a  contrafted  number  of  judges,  to 
.the  enormous  expence  of  renewing  a  Ipng  coa- 
ted. 

7,  During  the  prefent  ftate  of  parties,  and 
while  /  griefs  arc  green,'  it  might  be  dangerous 
to  enter  upon  fuch  an  improvement  of  the  fta- 
tute,  a^s  the  Weftminfter  Petition  in  the  begin* 
ning  of  this  Parliament  fhews  to  be  neceflary. 
It  cannot  be  denied,  that  the  firfl  principle  of  the 
ftatute  and  the  main  defign  of  its  author,  were 
to  exclude  the  Houfe  at  large  from  the  cogni- 
zance of  eleftions.  The  unprecedented  return 
for  this  city  has  at  once  fet  afide  the  afl: ;  At 
lead,  the  Court  to  which  the  right  of  interpretation 
belonged,  underdopd  it  fb,  The  operative  words 
of  the  firft  feftion  of  the  ftatute  being  "  eleftion 
pr  return  of,  a  mcmher^^  it  was  faid  that  as  no 
.*'  member  ['  ijoas  returned^  the  ftatute  had  no 
.pperation.  Yet  when  thefe  words  are  compared 
with  thofe  of  the  \  8th  feftjon,  ^^  the  Committee 
r— fliall  try  the  merits  of  the  return^  or  eleftion^ 
pr  t)Pth"T— »  different  conftruftion  fecms  capa.- 

•  Sec  3  Dpug.  Elea.  380, 
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blc  of  fair  argument.  This  circumftancc  rc- 
ftorcd  the  old  jurifdidlion  in  fomc  mcafurc  to  the 
Houfe,  at  a  time  of  all  others  moil  unfit  for  it ; 
when  the  ferment  of  parties  was  at  the  higheft^ 
and  particularly  directed  to  the  point  in  queftion. 

The  conftitutional  freedom  of  Parliament  calls 
for  fome  method  of  refcuing  Mr.  Grenville's 
aft  from  the  veto  of  a  returning  officer. 

The  confequence  of  this  interpretation  has 
produced  a  nugatory  Court  of  Eafe  to  the  elec- 
tion judicature,  in  which  the  changes  of  three 
fcafons  have  palTed  away  in  unremitted  conteft, 
without  effefliing  any  real  change  in  the  ftate  of 
the  elefbion ;  and  leave  the  candidates  in  the 
beginning  of  a  fecond  feffion,  in  the  fame  uncer- 
tainty with  which  they- began  the  firft. 

6.  It  is  much  to  be  wiihed  that  fome  method 
were  taken  to  prevent  a  declaration  of  the  opi- 
,nion  of  the  Houfe  upon  eleftion  petitions,  before 
they  are  duly  opened  in  the  proper  judicaturfj. 
The  Cafe  of  Bedfordfhire  will  certainly  fuggeft 
•  a  proper  remedy  for  this  defeft :  But  on  this 
fubjefl:  too,  I  am  fearful  to  enlarge,  for  the 
reafon  above  faid  to  \>t  applicable  to  the  cafe  pf 
Weftminfler^ 

.     9.  It  mufl  have  occurred  frequently  to  thofe 

who  have  attended  cle£|tipn  Committees,  that 
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wany  queitions  are  agitated  in  them -depending 
4^n  mer^  points  of  the  Common  law,  fometimes 
ihtrlcnt  ai\d  abftrufc :  ■  The  Cafe .  of  Downton 
Ji«'tVi8  volume  is  of  this  fqrt,  and  contains  many 
kgal  points,  not  immedi'ately  the  :objefts  of 
jrfcftion  law.  Now  it  cannot  be  cxpefted  that 
TOcrabers  ch(!>fen  indifferently  out  of  the  Houfe 
of  Commons,  can  be  equal  to  the  right  dieter- 
imination  of  fuch  queftions,  however  defirous 
they  may  be  of  doing  juftice.  It  is  unfortunate 
^at  a  Pemcdy  which  feems  mof I  Hkely  to  obviate 
thi«  inconvenience,  fliould  militate  agaihft  a  fun- 
damental maxitn  of  the  Houfe  of  Commons.  I 
nncan,  k  propofal  for  impowering  the  Committee, 
"whcft  they  may  want  affiftance  in  points  merefy 
of  Commoh  law,  to  ftate  a  queftion  in  writing 
to  the  judges  of  either  court  of  Weftminfter- 
!iail;  or,  out  of  term  time,  to  cither  Chief 
Juftice,  for  their  opinion. 

The  objedion  to  this  mode  of  pTQcecding, 
maybe  thought  too  ftrong  to  be  pafled  by.  It 
may  be  faid,  the  Commons  have  always  enter- 
tained a  well-founded  jealoufy  of  the  interfe-' 
rencc  of  third  parties  with  their  privileges,  and 
ought  not  to  deviate  frsom  this  principle.  Others 
who  judge  from  prefent  experience  may  think 
this  reafoning  ill-timed;  as  being  founded  in  a 
maxim  framed  in  former  times,  the  circun[i- 
ftances  of  which  made  it  neeeffary,  and  to  which 

it 
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it  was  peculiar,  to  a  (late  of  things  totally  difr- 
ferent.  At  a  time  when  the  Houfe  of  Com- 
mons is  at  leafl  as  powerful  as  either  of  the 
9ther  orders  of  the  (late,  it  feems  idle  to  talk  of 
the  fear  of  their  privileges  being  invaded. 

All  nations,  communities,  and  focieties  arc 
apt  to  fall  into  the  error  of  afliing  upon  old 
maxims  of  conduft,  becaufe  they  are  anticnt, 
when  the  circum(lances  that  iirft  raifed  thciu 
exift  no  longer.  The  maxim  in  quefiion  was 
wife,  and  neceffary  to  the  reprcfentativcs  of  the 
people,  in  the  laft  century  i  their  rigorous  ad- 
herence to  it  tended  to  raife  them  to  their  prc- 
fcnt  dignity :  Its  principle  ought  never  to  be 
departed  from.  But  to  exert  it  in  matters  of 
mere  form,  cannot,  furely,  add  to  its  fecurity, 
and  may  prevent  the  acquifition  of  many  falu- 
tary  improvements.  It  can  hardly  be  pretended 
that  any  real  danger  can  happen  to  the  privi- 
leges of  the  Houfe  of  Commons  frotn  the  alte- 
ration propofed  ;  and  I  (hould  hope  that  in  this 
age  of  liberal  fcntimcnt,  no  bene(it  will  be  re-^ 
jefted  merely  from  a  ceremonious  regard  to 
forms.  The  privileges  of  the  Houfe  of  Com- 
mons were  not  thought  by  Judge  Blackftqne 
(himfetf  one©  a  member)  any  obdacle  to  a  pro- 
pofal  recommended  by  him,  for  formal  conful- 
tations  of  the  Judges  by  the  Houfe  itfelf  upon 
their  pafling  bills. 

2  Pcrfons 
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•  Perfons  not  vcrfed  in  parliamentary  hiflory, 
who  judge  of  the  Houfe  of  Commons  by  their 
own  experience,  will  hardly  believe  that  the 
name  originally  given  to  the  ^ledion  Committee^ 
was  occaiiorted  by  their  being  obliged  to  con- 
tend for  the  liberty  to  try  their  own  eleftions ; 
a  right  which  the  King  and  Lords  at  that  time 
denied  them,  and  therefore  they  called  the  court 
xaT  t^oyi/w  '*  a  Conimittee  oi  privileges.**  - 

Many  of  thofe  difputes  which  in  the  laft  cen- 
tury difturbcd  the  whole  tranquillity  of  the  ftate, 
arc  not  interefting  enough  to  engage  even  the 
furiofity  of  the  prefent  generation.  But  the 
cfiefts  of  them  remain  in  daily  pradice,  in  forms 
and  ceremonies  almoft  unobferved  by  the  per- 
fons who  are  continually  engaged  in  them.  Thus 
the  Commons  in  the  beginning  of  every  Seflion, 
ftill  appoint  a  grand  Committee  for  Religion^  a 
fccond  for  Grievances y  a  third  for  Courts  of  Jujlice^ 
and  a  fourth  for  Trade^  to  fit  regularly  four  days 
in  the  week ;  though  I  believe  very  few  befides 
the  Speaker  and  Clerk  of  the  Houfe,  know  that 
fuch  Committees  exift. 

10.  Perhaps  the  prefent  and  next  following 
obferyation,  may  be  thought  to  relate  more  pro- 
perly to  the  orders  of  the  Houfe,  than  to  the 
jlatutc,    I  believe  i|i  every  fcfSon  next  after  a 

general 
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general  eledion,  groundlefs  petitions  have  been 
prefented,  merely  for  the  purpofe  of  blocking 
up  feats ;  for  no  member  can  vacate  his  feat, 
when  his  eledion  is  complained  of  by  petition. 
The  petitioners  in  fuch  cafe  run  the  chance  of 
a  fubfequent  compromife,  or  of  the  expiration 
of  the  feffion  before  their  appointed  day  arrives. 
The  profpeft  of  a  refolution  determining  the 
petition  to  be  vexatious,  is  too  remote  to  pre- 
vent this  evil :  Perhaps  it  might  be  prevented 
by  making  an  order,  impowering  the  fitting 
member  to  call  upon  a  petitioner  under  fulpi- 
cious  circumftances,  to  give  fecurity  for  the  cofts 
in  cafe  of  a  future  refolution  of  vexation ; 
or  to  renew  his  petition  in  the  fubfequent  fef- 
fion, if  not  heard  in  the  firft.  The  Houfe  has 
cxprefsly  refolved,  that  a  petitioner  may  be  a 
candidate  for  any  other  place  ;  in  which  refpeft 
he  has  an  advantage  over  the  fitting  member 
petitioned  againft. 

II.  There  is  a  refolution  of  the  Houfe  an- 
nually pafled,  whereby  lifts  of  voters  objeftcd 
to  muft  be  mutually  exchanged  between  the 
parties  in  county  eleftions ;  the  principle  of  this 
regulation  extends  equally  to  boroughs,  of 
which  fome  contain  a  greater  number  of  voters 
than  many  populous  counties.     I  have  heard 

of 
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of  cafes  in  which  the  order  has  bccri  evaded  by 
(J^iivering  Irlls  of  double  or  treble  the  mumble 
of  perfons  reaily  objefted  to.  It  might  be  pr<l>- 
pcr,  not  onlyto  ext?cnd  the  rule  to  bc^rottghs, 
but  alfo  to  impower  Committees  to  piinifii  aft 
evafive  compliance  with  it,  by  an  allowance  of 
cofts  to  the  party  grieved.  'Diere  are  inftatvces 
in  the  Journals,  in  which  the  Houfe  has  made 
an  order  fot*  the  exchange  of  lifts  in  borough 
elections,  and  has  infifted  upon  a  bond  fide  obe- 
dience to  it ;  as  in  the  cafe  of  Marwichj  8  June 
1714.  in  17  Journ.  672. 

1  fear  I  (hould  juftly  incur  cenfure,  if  with 
my  flight  e^pcriencei  I  were  to  extend  my  ob- 
fervations  further.  The  foregoing  are  a  few 
only  of  thofe  which  have  occurred  to  me  on 
this  fubjeft.  I  have  ventured  to  ftatethem  with 
the  more  confidence,  becaufe  they  are  not  my 
opinions  alone,  but  thofe  of  others  to  whofe  au- 
thority refpedl  is  due. 

As  I  have  faid  before,  fome  time  muft  necef- 
farily  elapfc  before  this  new  Inftitution  can  form 
a  regular  fyftem  for  its  direction.  In  the  mean 
time  nothing  can  tend  fo  cffeftually  to  give  dig- 
nity and  refpeft  to  it,  as  a  regular  attendance  of 
the  members.  The  fervice  on  eleftion  Com- 
mittees is  often  difficult,  and  fometimes  burthen- 

fome  i 
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fomc  J  but  the  labour  mufl  be  amply  repaid  to 
a  generous  mind,  by  rcflcdii^g,  tliat  a  proper 
difcharge  of  it,  tends  more  than  any  other,  to 
flrengthen  that  branch  of  the  le^^illature  from 
which  the  conftitution  has  derived  all  its  force 
and  beauty. 

fan.  25,  1 785. 
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Page  44.  line  17.  read  by  mhich  this 

loi.  line    5.  from  the  bottom,  read  t/^tt^rd/tbni^r 

148.  line  19.  read  Devifecs 

157.  line    6.  xfdA  in  pojfibiiity  only 

253.  line   2.  from  the  bottom,  read  grantor 

S54.  line    3.  from  ditto,  read  grantor 

299.  line  l8.  read  Kaims*s 

348.  line    1.  Tt^d  amendment  there. 
At  tbe  bottom  of  Page  263.  add  the  following  reference,  viz. 
See  the  Cafe  of  Cardigan^  3  Doug,  Eled,  i88»  206.  and  tie/oi- 
Sowing  pages* 
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Ta  the  County  of  York. 
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The  Committee  was  chofcn  on  Thurfday,  the  i8th 
of  June,  and  confifted  of  the  following  Members  : 

Sir  William  Leman,  Bart.  Chairman.  > 

Lord  Apfley. 

Sir  James  Langham,  Bart, 

Watlcin  Williams  Wynne,  Efq; 

Hon.  John  Somers  Cocks. 

Clement  Tudvvay,  Efqj 

Lionel  Darrell,  Efcu 

Sir  Edward  LittlefQii,  Bart. 

Harry  Burrard,  Efq; 

Robert  Fanfhaw,  Efq; 

Lord  Compton. 

Right  Hon.  William  Pitt. 

Penn  Afheton  Curzon,  Efq; 

Nominees, 
Of  the  Petitioners^ 
Lord  Mulgrave. 

Of  the  Sitting  Members, 
Bight  Hon.  William  Windham  Gr^nviUe. 

'^  Petitioners, 

Hon.  William  Cockayne,  and  John  Walfh,  I^fq;  and 
certain  Electors  of  tiie  Boirough  of  Pontefra£t. 

Sitting  Members, 
John  Smyth  and  William  Southeron,  I^qrs. 

Counsel, 

For  the  Candidates  Petitioners, 

Mr.  Wilfon  and  Mr.  Piggott. 

For  the  EleSfors, 
Mr.  Chambre. 

For  the  Sitting  Members. 
Mr.  Cowper,  and  Hon.  Mr,  Erlklncr 
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'HEN  the  Committee  iiiet  on  fri- 
day,  the  9th  of  June,  the  peti- 
tions were  read  ^ ;  as  they  originated  with 
the  party  oppofite  to  thofe  who  had  been 
the  petitioners  in  the  preceding  cdhtefts  for 
this  borough,  they  fet  forth  the  contrary 
fclaini  to  that  of  the  fbrmfir  petitions ;  but, 
the  queftion  was  the  fame,  and  was  fo 
confidered  by  the  cotihfel  in  their  argu- 
ments, in  which  they  endeavoured  to  eti- 
tovic  arid  illuflrate  thofe  formerly  em-» 
ployed.  As  thefe  are  foully  ftated  in  Mr. 
Douglas's  Report -f*  of  the  cafe  of  Ppntc- 

*  See  Votes  25  May,  p.^  28, 29* 
t  I  I>oug<,  Eleft.  379. 
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frafit,  I  have  thought  it  more  proper  to 
omit  a  particular  account  of  them,  than 
to  fill  my  pages  with  matter  which  muft 
look  like  a  repetition  of  what  the  public 
has  aiieady  received  from  an  abler  pen.  The 
circumftances  of  the  cafe,  as  delivered  in 
evidence,  were  the  fame  (with  an  exception 
^of  no  great  moment  hereafter  mentioned) 
and  the  conclulion  was  drawn  from  the 
fame  premifes^ 

The  decifion  of  the  Committee  who 
^tried  this  caufe  in  1775  (A),  having  con- 
'firmed  the  burgage  right '  of  voting,  that 
right  was  not  difputed  at  the  general  elec- 
tion ncLxt  following  in  1780 ;  but  a  va- 
cancy having  happened  in' the  beginning  of 
the  year  1783  f^  the  elediori  to  fupply^it-f-, 
was  contefted  by  two  candidates  upon  the 
ftrength  of  the  two  interefls,  which  had 
contended  in  1774;  Mr.  Nathaniel  Smith, 
who  ftobd  uppn  the  burgage  -right,  was 
returned  to  Parliament /Mr.  John  Smyth, 

*  Lord  Gaflway,  one'of  the  members,  took  the 
Stewardftiip  of  the  Chiltern  hundreds,  in  order  to  va- 
cate his  feat.  ' 

f  It  came  on  February  13th}  i783. 

who 
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whoilood  upon  theiight  of  tke  inhabitants, 
petitioned  againft  his  eleftion ;  the  CQn> 
mittec  who  fate  upon  this  petition,  deter^ 
mined  *  in  favour  of  the  petitioner  and  of 
the  inhabitants,  i.  e.  contrary  to  the  de* 
termination  of  the  former  Committee.  At 
the  kit  election  the  fame  interefts  con-r 
tended  again ;  three  candidates  ftood  upon 
the  right  of  the  inhabitants.  Sir  Rowland 
Winn,  and  the  two  members  returned  ^ 
and  Mr.  Wallh  and  Mr.  Cockayne  upon 
the  burgage  right.  The  numbers  on  the 
poll  were,  for 

Sir  R.  Winn    1671 

Smyth        362  > voting  as  inhabitants. 
Southeron  197  J 

Walfh        1 28  7  voting  as  bui'gage  te^ 
Cockayne    1283     nants . 

After  the  reading  of  the  petitions,  when 
the  counfel  for  the  petitioners  were  pre- 
paring in  the  ufual  co\?rfe  to  addrefs  the 
Committee,  the  parties  were  direfted  to 
withdraw,  and  when  called  in  again,  were 
^ed  by  the  chairman,  ^^  If  the  entiies  in 

*  See  Votes  11  April  1783. 

53  the 
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the  Journals  of  the  aSth  of  May*  11524, 
and  6th  of  February -f-  1770,  weretal>e 
read  $ :"  It  was  hereuipon  agreed  by  the  par- 
ties, that  in  order  to  prevent  confufion  in  the 
argumentSjboth  the  aboverefolutions  ftiould 
fee  read  without  prejudice  to  the  queftiwii 
and  without  reading  the  ftanding  order  of 
16 Jan.  1735-6,  that  the  whole  icafc  on  each 
fide  might  be  confidered  at  once. 
.  The  entries  concerning  the  refolution  of 
1624,  were  read  arid  compared  with  iho 
original  manufcript  Journals,  by  a  gentle* 
man  converfant  in  that  fort  of  writing  of 
which  they  were  compofcd  §  i  both  were 
^und  to  agree  (B)..  • 

That  part  of  the  evidence  in  which  the 
prefent  cafe  difFei;ed  from  that  decided  in 
1775,  was  in  the  indentures  of  returns  tq 
Parliament,  and  in  the  teftimony  of  the 
ni?iyor  and  town-clerk  of  the  borough: 
Jn.  1775,  a  feries  of  returns  (G)  was  pror 
jjuced  from  the  earlieft  times,  but  the  rer^ 

*  I  Journ.  714.  797.  t  32  Journ*  655. 

t  See  zDpug.  EIe£l.  380.  §  See  i  Doug. 

Elca.380. 
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tatri  of  that  cledion  which  followed  the 
determination  of  the  Houfe  in  May.  1624; 
was  not  then  to  be  found  in  the  proper 
office;  and  not  being  produced,  it  was 
from  thence  inferred  in  argument,'  that 
this  return  might  probably  contain  fomc 
evMence  of  the  right  contended  for  by  the 
ihfebitants ;  and  that  therefore  the  argu^ 
ment  drawn  from  the  form  of  thft  return* 
to  thdr  prgudice,  had  not  a  filfiitient 
foundation.  This  return  had  been  fincc 
found  in  the  Rolls  chapel,  and  was  now 
produced  to  the  Committee:  It  is  datai 
in  1625,  ^^  ^  ^  ^^^  ^^^^  terms  wilih  the 
others  of  that  period,  purporting  to  be 
made  by  "  the  mayor,  aldermen,  and  hurt. 
'y  geffes  (D)." 

Some  doubt  was  hinted  from  the  Com** 
mittee,  whether  this  return,  made  fo  long 
after  May  1624,  was  that  of  the  dedliori 
ne^t  following  the  refolution  then  paffed ; 
the  counfel  for  the  petitioners  faid,  that  no 
eleftion  took  place  in  the  feffion  in  which 
the  caufe  was  decided,  for  the  Parliament 
was  prorogued  on  the  29th,  the  day  after 
the  refglutiori  of  the  Houfe  s  in  the  ihter-i 
B  4  val^ 
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val,  the  King's  death  occafioned  a  diffolu-? 
tion*,  and  the  return  in  queftion  was 
that  to  the  new  Parliament,  fummoned  by 
Charles  L  upon  his  acceflion. 

The  return  to  the  prefent  Parliament 
was  produced,  which  ftates  the  ele6tion  to 
have  been  made  by  the  inkaiifants,  and  is. 
the  firft  return  for  Pontefrafl  in  which 
the  word  inhabitants  occurs. 

Mr.  Seaton  the  mayor^  and  Mr.  Hep- 
ivorth  the  town  clerk  of  Pontefraft,  were 
examined  on  the  part  of  the  petitioners,  in 
prder  to  fhew  the  conftitution  of  the  bo- 
rough ;  from  them  it  appeared,  that  the 
corporation  confifta  of  mayor,  aldermen  f, 
and  burgeffes ;  that  by  the  word  bur^- 
gefs,  they  underftand  ''  a  perfon  pofleffed 
of  a  freehold  of  burgage  tenure," 
which  burgages  amount  to  about 
320    or  mor^;    that  the    aldermen   are 

*  This  Parliament  never  met  again,  but  was  con- 
tinued by  different  prorogations  till  the  King's  death, 
which  happened  on  the  27th  of  March  1625  >  ^^^  "^^ 
Parliament  of  Cliarles  I.  was  fummoned  to  meet  on 
■the  7th  of  May  following. 

^  Called  Comburgenfes  in  the  charters. 

^hofen 
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chofen  out  of  the  burgcfles,  according  to 
the  direflion  of  the  charters  (E) ;  that 
none  hut  the  corporation  derive  or  cldm 
any  benefit  from  the  rents  belon^ng  to 
them  5  that  the  corporation  poffefs  at  this 
day  certain  market  ftaUs  or  fl^eds,  which 
were  granted  to  the  burgeffes  of  Pontefra^t 
by  Henry  of  Lafci,  earl  of  Lincohi,  in 
J363  (F). 

When  the  counfel  for  the  petitio^iers 
were  going  to  call  witneffes,  to  prove  that 
none  but  burgage  tenants  ever  claimed  to 
vote  at  elections  before  the  year  1768,. the 
counfel  on  the  other  fide  faid,  they  would 
admit  this  faft  as  far  as  any  living  witnefi 
pould  prove  it. 

On  one  fide  the  minutes  of  the  Com-r 
inittee,  which  fate  upon  this  queftion  in 
1775  *,  were  read  in  evidence,  and  on  the 

other 

*  This  Committee,  before  they  came  to  the  refolu- 
'  tion  upon  the  eledlion,  pafled  the  following,  "  That  the 
**  counfel  be  called  in,  and  reftrained  from  offering  any 
<<  evidence  touching  the  legality  of  votes  for  members 
•^  to  ferve  in  Parliament  for  the  borough  of  Pontefraft, 
**  contrary  to  the  laft  determination  of  the  Houfe  of 
*«  the  6th  of  Feb.  1770."    When  the  counfel  were 

informed 
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6ther  fide  the  minutes  of  the  Committee 
<tf  1783.^ 

On  Friday  the  nth  of  Jime  (on  which 
day  the  counfel  finiflied  their  arguments) 
the  Committee 

Refolved,  That  the  refolution  of  1624 
is^a  laft  determinaticm,  under  the  aft  of 
fi  Geo.  II.  ch.  xxiv.  ft4r 

After  which  they  refolved.  That  the  fit- 
ttog  m^nbers  were  duly  elefted  *. 

^  '      " 

informed  of  this,  Mr.  Lee  for  the  then  petitioners  told 
the  Committee,  that  he  had  nothing  further  toofier 
on  their  part.  After  which,  the  Committee  proceeded 
to  determine,  that  the  fitting  members  were  duly  ele£t- 
fd.  The  fubfequent  Committee  in  17839  came  to  n^ 
previous  refolution. 
*  See  Votes,  June  n,  p.  190, 
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PAG E  4*  (A)  The  petition  of  the  burgeflbs  dec- 
tD]S>  recited  in  the  yptes  of  2^Mayy  1784.  p.  29I. 
jets  fordi  the  hiftpry  of  the  late  confefts  for  this  borough, 
rmfTT^  That  upon  a  cpnteft  in  1768,  die  return  having 
been  made  by  the  freeholders  of  burgage  tenure  only, 
agreeable  to  the  ponftitution  gad  uninterrupted  ufage  of 
Ae  borough,  an  attempt  vras  made  for  the  firft  time  by 
the  then  petitioners,  and  by  perfons  calling  themfelves 
eledors,  to  overthrow  the  right  of  elecHon  in  the  free^ 
holders  of  burgage  tenure,  and  to  eftabliih  a  right  in  thie 
inhabitants,  houfeholders,  refiants  within  the  faid  bo- 
rough ;  and  that  the  faid  petition  was  heard  at  the  Bar  of 
the  Houfe,  qn  the  6th  of  Feb.  1770  5  and  at  the  faid 
bearing,  two  obfcure  entries  in  two  Journals^  of  the 
28th  of  May,  i624>  different  in  expreffion,  were  read, 
counfel  on  both  fides  were  heard  thereupon,  and  the 
Houfe  fplemnly  confidered  the  fame  in  a  debate  of  many 
hours,  when  it  was  determined  upon  a  divifion  of  161 
$0  32)  that  the  faid  two  entries,  appearing  in  two  Jour- 
nals of  the  fame  date,  fhould  not  be  admitted  to  be  read 
tatheCounfel  at  the  Bar  as  the  lad:  determination  of 
^Ho^ifev^touching  die,  legality  .of  votes  for  members 
«j^*  ^  to 
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to  fcrvc  in  parliament  for  that  borough ;  and  thereupon 
the  Houfe  permitted  evidence  to  be  offered  to  eftablifli 
the  right  of  election  in  the  borough,  and  the  counfei 
proceeded  accordingly  to  give  evidence,  that  the  right 
of  election  for  the  borough  of  Pontefraft  is  in  perfons 
having  a  freehold  of  burgage  tenuce  within  the  faid 
borough,  paying  a  burgage  rent;  and  that  witnefles 
were  examined,  returns  produced,  and  other  evidence 
given,  to  prove  the  faid  right ;  smd  feveral  entries  in  the 
Journals  of  the  Houfe,  and  reports  from  the  Committee 
of  privileges  and  ele£tions,  touching  eIe£^ions  for  the 
borough  of  Pontefrad,  were  read ;  and  the  Houfe,  upon 
the  wholej^  refolved,  *^  That  the  right  of  eleSion  for 
V  members  to  ferve  in  parliament  for  the  borough  of 
^*  Ponttfraft,  in  the  county  of  York,  is  in  perfons 
^  having,  within  the  faid  borough,  a  freehold  of  burgage 
^*'  tenure,  paying  a  burgage  rent  ;*^  and  that  at  the  third 
election,  which  happened  after  the  faid  refolution,  viz* 
at  the  general  election  in  1774,  th^  inhabitants,  houfe* 
Jiolders,  refiants  within  the  faid  borough,  in  open  de- 
fiance of  that  clear  and  recent  deteripination  of  the 
Houfe,  rq>eated  their  attempt  to  overturn  the  ancient 
conftitution  of  the  faid  borough,  and  deftroy  the  right 
of  eleftion  therein,  by  claiming  a  right  to  poll,  but  their 
votes  were  rcjeQed  by  the  returning  ojEccr;  {^petition 
was,  in  confequence,  prefented  againft  the  fitting 
members,  and  referred  to  a  feleft  Committee  of  the 
Houfe,  when  the  firft  queftion  before  the  laid  Committee 
yras^  whether  the  aforelaid  entries  in  the  two  Journals 
.of  the  28th  of  May,  16249  or  either  of  them,  or  the 
refolution  of  the  Houfe  of  the  6th  of  February,  1770, 
ihould  be  read,  as  the  laft  determination  o(  the  Houfe 
of  CommonS)  teaching  die  legality  of  vofie^  for  mem- 
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bers  to  ferve  in  parliament  for  the  borough  of  Pontcr 
fraft,  within  the  intent  and  meaning  of  the  Aft  of  the 
Second  of  George  the  Second,  Chapter  the  a4th  j  which 
queftion  was  folemnly  argued  by  counfel  on  each  fide 
before  the  faid  Committee,  who  thereupon  refolved, 
**  That  the  counfel  be  reftrained  from  offering  any  evi- 
*^  dence  touching  the  legality  of  votes  for  members  to 
"  ferve  in  parliament  for  the  borough  of  Pontefraft, 
*'  contrary  to  the  laft  determination  of  theHoufeofthc 
<*  6th  of  February,  I779i"  and  afterwards,  upon  the 
queftion,  whether  the  fitting  members,  who  had  been 
returned  by  the  freeholders  of  burgage  tenure,  were  duly 
elefted,  decided  the  feats  in  their  favour,  conformably 
to  the  right  of  eleftion  eftabliflied  by  the  faid  laft  deter- 
mination in  the  Houfe  of  the  6th  of  February,  17  70  5  and 
that  at  the  next  general  eleftion  in  1 780,  all  difputes  con- 
cerning the  right  of  eleftion  feeming  to  be  at  reft,  there 
was  no  conteft  ;*  and  that,  at  an  eleftion  for  one  repre- 
fentative  in  1783,  the  difpute  revived,  a  conteft  enfued, 
the  return  was  made  upon  the  burgage  tenure  votes 
only,  in  purfuance  of  the  laft  determination  in  the  Houfe 
of  the  6th  of  February,  1770,  and  the  true  conftitution 
of  the  borough ;  a  petition  upon  the  claim  of  right  in  the 
inhabitants  of  the  houfeholders,  refiants,  was  prefented 
againft  the  fitting  member,  and  the  feleft  Committee, 
inftituted  upon  that  occafion,  decided  the  feat  in  favour 
of  the  petitioner,  rendering  nugatory,  in  that  inftance, 
the  laft  determination  in  the  Houfe  of  the  6th  of  Fe- 
bruary, 1770 ;  from  the  time  of  which  decifion,  to  the 
late  diflblution  of  parliament,  the  two  reprefentatives  of 
Pontefraftfat  in  the  Houfe  of  Commons  upon  two  con- 
tradiftory  titles  ;  and  that  in  confequence  of  that  fuc- 
cefs,  the  fame  perfons  renewed  the  lame  claim  at  the 
general  eleftion,"—^ 

p.  4. 
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P.  6.  (B.)  In  the  cafe  of  Pontefra<Sl:,  reported  by 
Mr.  Douglas  (See  his  firft  vol.  p.  397.)^^^  again  upon 
the  prefent  occafion,  obje£tions  were  raifed  againft  the 
jefolutions  of  1624,  from  the  apparent  inaccuracy  with 
which  they  are  entered  in  the  journals,  and  from  the 
loofe  manner  of  keeping  the  journals  at  that  time. 

^There  are  fome  entries  of  the  proceedings  of  thp  houfe 
in  that  period,  by  which  the  effeft  of  thisobjedlion  may 
b^  removed ;  by  them  it  appears,  that  the  Houfe  paid 
confider^ble  attention  to  the  manner  in  which  their 
proceedings  were   regiftered,   and  revifed   them  fre- 

.  qucntly ;  fo  that  it  is  nqt  probable,  that  the  clerk  fhould 
bave.prcferved  any  miftakes  ih  the  fubftance  of  th^ir  re- 
folutions.  The  entries  I  allude  to  are  in  vol.  I.  p.  520, 
673,  676,  683,  818,  containing  feveral  orders  of  the 
Houfe  during,  the  four  laft  years  of  King  James  I.  and 

.firft  of  Charles  L  for  infpedling  their  Journal  j  in  the 
page  firft  cited,  a  Committee  of  feven  iiiiembers  is  ap- 
pointed "  to  furvey  the  clerk's  book  weekly  j"  fome  q{ 
the  perfons  n^med  for  this  fervice,  appear  to  have  been 

.  affiduous  men  of  bufmefs  in  that  parliament;  the  next 
entry  i$  of  a  fimijar  Committee  at  the  beginning  of  a 
ieffion  'y  in  the  thkd,  it  is  referred  to  the  Committee  9f 

.privileges  to  examine  the  manner  of  keeping  the  Jour- 
pals ;  in  the  fourth,  this  matter  is  referred  to  **  the 
Committee  for  (qrvcy  of  the  clerk's  book,"  becaufe.thc 
Committee  of  privileges  have  not  time  to  attend  to  it ; 
in  the  fifth,  a  Committee  is  appointed  at  the  beginning 

.  of  the  feffion  '*  to  perufe  the  clerk's  entries  every  Sa- 

.  turday."    To  an  attentive  obferver  of  the  Journals  of 

_  this  period,,  the  informality  of  the  entry  of  the  refolutipn 
^ncernlng  Pontefraft,^  will  not  appear  fmgjular  ;  on  the 

feme 
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fame  day  (M^y*  28th)  in  which  this  refolution  pafled, 
Sefj.  Glanyille  made  nine  other  reports  from  the  Com- 
ijiittee  of  privileges  and  ele£Hons,  the  account  of  which, 
and  of  their  acceptance  by  the  Hpufe,  is  given  in  a  fi- 
milar  form  to  that  of  Pontcfradl. 

P.  6»  (C.)  The  forms  of  the  returns  are  different, 
fpmetimes  made  by  **  mayor,  aldermen,  andburgefles," 
fopetin^es  by  "  mayor  and  aldermen,"  fometimes  by 
"  mayor  and  burgeffesj"  in  1722  and  1729,  hy 
*^  mayor,  recorder,  aldermen  and  burgelfes :"  to  many 
of  the  indentures  the  common  feal  of  the  borough  was 
affixed.  The  earlieft  return  extant,  in  the  26th  year 
oif  ]^4ward  L  is  ^  curious  example  of  the  change  w&idi 
the  chara^er  of^  a  reprefentative  has  undergone  :  The 
fh^iff  of  t^e  county  at  that  time  returned  all  the  mem- 
bers of  his  ba^wick  in  a  fchedule  annexed  to  the  Writ; 
in  this,  fchedule,  Robert  of  Bonburg,  and  Thomas  Scot 
are  returned  for  Pontefraft,^^r  Tnanucaptores ;  the  fheriff 
,^0^14  not  tjruft  them  without  pledges  for  their  perform- 
ing theburthenfome  fervice  impofed  upon  them.  This 
Soxto,  was  ;>ot  difuled  till  the  latter  end  of  the  fifteenth 
century. 

p.  7.  (D.)  So  many  inftances  are  to  be  found  in  the 
journals,  of  the  inaccuracy  of  thofe  who  uted  formerly  to 
draw  up  die.  indentures  of  return,  that  we  may  readily 
afl^i>t  to  jthe  obferyation  of  Serjeant  Glanville^i  in  his 
.  jR^ports,  p,  35 1»  ''  That,  the  form,  of  the  indentures 
q^a^e  in  the  country  by  ignorant;  perfons,  or  tranfcripted 
P^r^dve^ture  from  fome  borrowed  precedent  of  another 

•  boirp^gh,^  wh^re  the  elediion  is  different,  are  not  con- 
clufive  to  bind  the  parliament  by  any  inference  to  be 

•  i'  Joatn.  ^r4,  797.        +  Sec  alfo  his  obfcrvationin  p.  56. 

•  ''  '    '  '  '^  '    "'  made 
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made  dut  of  the  fame/*  This  obfervatlon  is  juftified 
both  by  anticnt  and  modern  praftice.  In  Windfor, 
where  a  difpute  on  the  right  of  voting  was  kept  up 
during  almoft  the  whole  of  the  laft  century,  between  the 
corporation  and  the  inhabitants  at  large,  the  inhabi- 
'tants  voted  at  an  eleftion  in  the  third  year  of  Charles  !• 
yet  the  return  to  that  Parliament  was  in  the  ufual  form 
of  their  returns^  iy  the  corporation^  and  under  the 
common  feal.  See  lo  Journ.  1 18, 254,  419.  9  Journ. 
586,  646.  8  Journ.  292-  2  Journ.  47.  Some  of 
die  returns,  however,,purported  to  be  made  by  the  bur- 
gefles  and  inhabitants. 

In  Aldborough  in  Yorkfliire,  the  difpute  was  between 
the  inhabitants  at  large,  and  a  feled  number  of  the 
burgeflcs  j  and  the  Houfe,  15th  May,  1679,  had  refolved 
the  right  in  fevour  of  the  former;  yet  the  returns  next 
after  this  refolution  were  made  in  the  fame  form  as  be- 
fore "  by  the  burgeffes.'*     10  Journ.  418. 

In  the  cafe  of  Prefton,  before  the  feleft  Committee 
in  1 78 1,  the  return  of  Sir  H.  Hogbton  and  General 
Burgoyne,  who  ftood  upon  the  right  of  the  inhabitants 
againft  the  fele£l  number  of  burgeffes,  and  were  ele£tetl 
by  them,  was  in  the  form  of  thofe  preceding,  •*  by 
the  mayor,  bailiffs,  and  burgefles,"  without  an]unen- 
tion  of  inhabitants.  So  in  fome  former  eleftions  for 
this  borough,  at  which  the  in-burgefles  voted,  the  re- 
turn was  by  **  the  mayor  and  bailiffs'*  only,  without 
eny  mention  of  the  burgefles:  there  were  nine  re- 
turns in  this  form  produced  in  evidence,  from  the  be- 
ginning of  the  reign  of  George  I.  to  the  firft  of 
George  III. 

P.  9.  (£.}  Glanville,  in  his  report  of  the  cafe  of 
PontefraA  (p,  140}}  mentions  a  charter  of  Henry  IV^ 

to 
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to  this  boibiigh,  which,  it  was  alledged  in  the  ai'gu- 
ment  on  the  prefent  occafion,  ifiuft  have  been  a  miftakit^ 
fts  no  fuch  charter  exifted ;  and  that  the  charter  he  re* 
ferred  to  was  one  of  Henry  the  Vllth,  Among  the 
charters  produced  in  evidence  to  the  Committee^  was 
oniB  faid  to  beby  Henry  VII.  in  the  fourth  year  gf  his 
reign,  and  received  as  fuch;  but  upon  my  examining 
this  charter  afterwards  (which  I  was  enabled  to  dp  by 
the  favour  of  Mr.  Wallh)  I  found  it  to  be,  in  truth,  the 
charter  of  Henry  I Vth,  mentioned  by  Glanville,  and  to 
have  been  recited  as  fuch  by  infpeximus  in  a  charter 
of  Edward  VI.  and  another  of  James  I.  The  miftake 
arofe  from  an  indorfcment,  in  a  very  modern  hand,  on 
the  paper  in  which  it  was  wrapped,  calling  it "  A  char- 
ter of  Henry  VII."  The  royal  ftile  *  of  both  thefe 
kings  being  the  fame,  and  the  charter  not  having  the 
year  of  our  Lord  in  its  date,  nor  the  numerical  addition 
of  the  king,  it  might,  prima  facie,  belong  to  either 
Henry.  This  king  granted  two  charters  to  Ponte- 
fira£l  in  the  fame  words,  one  in  his  capacity  of  Duke 
ofLancafter,  (to  which  Dutchy  the  town  belonged) 
and  another,  as  King ;  the  charter  now  produced,  was 
that  under  the  Dutchy  feal. 

It  was  inferred,  by  the  counfel  for  the  petitioner,  from 
this  fuppofed  miftake  of  Glanville,  that  the  fubjedt  then 
under  the  confideration  of  the  Committee  of  which  he 
was  chairman,  had  not  been  very  attentively  examined, 
and  that  their  conclufion  reported  by  him,  "  there  be^ 
ing  no  charter  nor  prefcription  for  choice y*  had  been 
drawn  from  a  mifapprehenfion  of  the  charters  of  the 

♦  •*  Henry,  by  the  grace  of  God,  King  of  England  and  of 
France,  and  Lord  of  Ireland.'*  But  Henry  VIZ,  ufed  to  add  the 
number  to  his  name. 

C  borough^ 
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lK>rough ;  but  it  ap|)ears  that  this  Committee  had  in- 
.^£i:ecr  the  above  charter,  and  knew  its  contents. 
-  P.  g-  (F.)  The  words  in  which  this  grant  is  made, 
are  thefc ;  **— .  confirmaffe  dileftis  burgenfibus  &  ho- 
ininibus  noftris  de  Pontefra£lo  omnes  feldas  quas  ip(i 
vel  aiiteceiTores  fui  levaxe  poterint  in  foro/&  vafto  noftro 
ejufdem  villse  ufque  ad  feftum  apoftolorum  Petri  & 

JacobI ' "  to  hold  to  them  their  heirs  and  fucccflbr^ 

fix  cfcti  yielding  yearly  the  accuftomed  farm* 


ir. 
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In  the  Cpupty  of  S  ^  f  f  p  l  k. 
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The  Committee  was  chofea  on  Friday,  the  nth  of 
June  (there  being  no  Houfe  on  the  loth  for  which 
it  had  been  appointed)  and  confifted  of  the  following 
members : 

Alexander  Popham,  Efq;  Chairman* 
John  Peach  Hungcrford,  Efq; 
Sir  Robert  Lawley^  Bart. 
William  Colhoun,  Efq; 
William  Willberforce,  Efq; 
Henry  Duncombe,  Efq; 
John  Thomas  Ellis,  Efq; 
William  Mainwaring,  Efq; 
John  Moore,  Efq; 
George  Bowyer,  Efq; 
Robert  Colt,  Efq; 
Samuel  Thornton,  Efq; 
William  Pochin,  Efq; 

Nominee, 
Of  the  Petitioner^ 
John  Strutt,  Efq; 

Of  the  Snthzg  Member^ 
Sir  George  Howard,  K.  B. 

Petitioner, 
Charles  Alexander  Crickitt,  Efqj 

Sitting  Member^ 
John  Cator,  Efq; 

Counsel, 

For  the  Petitionary 

Hon.  Mr.  Erlkine,  and  Mr.  Piggott, 

For  the  Sitting  Member^ 

Mr.  Cowpcr,  s^nd  Mr.  Rous. 
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THE  1 

CASE 

Of  the  BOROUGH  of 

IP      S      W      I      C      H. 

THE  Committee  met  on  Saturday, 
the  1 2th  of  June:  The  petition 
ftates,  That  Mr.  Cator  had  by  himfelf,  or 
his  ajgents,  after  the  tefte  of  the  writ,  been 
guilty  of  a  moft  notorious  and  flagrant 
attempt  to  bribe  the  corporation  of  Ipfwich 
to  eleft  him,  by  offering  a  large  fum  of 
money  to  them  for  that  purpofe :  That  he 
had  in  the  fame  manner  been  guilty  of 
bribing  the  ele6tors  of  the  borough  by 
promifes  of  prefents,  and  by  treating;  That 
one  of  the  returning  officers  was  an  avow- 
ed agent  of  Mr.  Cator,  and  did  by  his  di- 
refliipn  corrupt  the  ele6tors  to  vote  for 
himj  in  confequence  whereof,  many  of 
C  3  them 
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them  did.  vote  for  him :  That  by  thcfe 
means  Mr.  Cator  had  procured  an  illegal 
majority  of  votes  over  the  petitioner,  who 
would  otherwife  have  been  elcfted  and  re-r 
turned*. 

The  laft  refolution  of  the  right  of  elec- 
tion in  Ipfwich  was  read  j  It  is  in  1 6  Joum. 
p.  478.  3  Feb.  1710. 

Refolved,  That  the  right  of  elefUon  of 
biifgeffes  to  ferve  in  Parliament  for  the  bo- 
rough of  Ipfwich,  in  the  county  of  Suffolk, 
is  ift  the  bailiffs,  portmfeft,  comrriDTi^  com^ 
cilf,and  freeftienatterge^ot  rweivingaLiJtts. 

Thm  the  ftanding  order  of  16  Jan. 
173.5-6,  was  read.        ,        .    , 

The  ilatc  of  the  poll,  as  deliver^  in  to 
the  Cotamittee  by  the  town-fclork  was,  ior 

MiddletiMi- 4J60   -;     •    ;  :      :     . 
Cator  2:gy     t        . 

Crickitt  •       7 
No  objeftion  was  made  to  the  ele^dft 
of  Mr.  Middleton.    By  ^he  o^efting  df 

*  See  Votes  25  May,  ?•  34. 

t  The  Committee  hid  ufed  the  word  Commkaltj^ 
but  when  the  Houfe  agreed  to  their  refohitlon,'fllit, 
word  was  fubftitutcd  in  its  ftead  ^d)puti»  AmSon. 
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the  cafe  it  appeared,  that  the.  petitioner 
eijidciavoured  to  avoid  the.  deilion  of  iVIr^ 
f^tpr,  by  proceeding  upon  all  the  charge^ 
in  the  pietitiop,  and  accordingly  evidence 
was  produced  upon  all  of  them. 

Upon  libe  firft  pc^nt  the  foibwing  fa6|fc? 
w,ere  giyeiji  ;a  evidence : 

The  €ile61;or5  of  this  horough  are  t^wf^ 
hailiff§>  ten  portmep,  .twenty-four  cqm- 
rooii^cpuncU  xnen,  and  ajji  indefinite  nvua- 
ber  of  freen;ien>  they  have  been  for  a 
long  tiaie  divided  into  two  parties,  diftin- 
guifli^  by  jthe  names  qf  blues  and  yeJ- 
iows'y  at  the  head  of  the  former  are  the 
conmion  .cgtijincil  mep,  the  latter  is  headed 
by  the  pQitipen.  The  yellows  had  been 
predomiijLant  at  the  late  qle6tions ;  Mr. 
WoUaftpn,  .one  of  the  l^te  members,  had 
been  4up.pQrte4  by  them,  and  being  abroad 
at  the  time  of  the  late  election,  his  bro- 
ther, the  jRev.  Dr.  Wollafton,  propofed 
him  as.a  candidate  upon  that  intereft.  Mr. 
Stavinton,  the  other  late  member,  declined 
this  eleftion.  Mr.  JMiddleton  was  fup- 
ported  by  .the  blues,  on  which  intereft  he 
hftd  failed  in  the  laft  conteft. 

C  4  The 


'  The  laftclcftioii  happened  on  Saturday, 
the  3d  of  April:  In  the  preceding  wedc, 
the  blues  had  propofed  to  the  yrflows^  to 
fuppoit  WoUafton,  if  the  yellows  would 
fupport  Middleton,  and  thus  fettle  their 
Bifferences ;  but  this  was  rcjeftcd  by  the 
yellows,  who  then  had  hopes!  of  carrying 
Both'  members,  and  they  perfuaded  Dr. 
WoUafton,  againft  his  own  inclihatipn,  to 
join  with  Cator,  whom  they  had  invited  fd 
ftand  :  about  the  fame  time,  the  portmen, 
who  were  told  by  Dr.  Wollafton  that  he 
would  fpend  no  money  in  the  eleftion, 
alked  him  to  withdraw  his  brother,  which 
he  refufed.  Cator  was  at  this  time*  a 
ftranger  to  the  borough.  *Gn  the  Monday 
before  the  eleftion,  Dr.  Wollafton,  by  ap- 
pointment, met  Mr-  Cator  at  the  houfe  of 
Mr.  Cornwall,  a  banker  in  Ipfwich  and 
jpartner  in  that  bufmefs  with  the  bailiff 
Spooner.  Here  thcfe'  three  held  a  converfa- 
tion  about  the  election :  Cornwall,  who  had 
before  been  told  by  Dr.  Wollafton,  that 
he  would  not  fpend  more  than  300 1.  on 
the  eleftion,  and  had  communicated 
this  to  Mr.  Cator,  in  this  converfation 

faid 
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faid  to  Dr.  Wollafton,  "  he  had  eftimated 
the  expence  at  about  2000 1.  that  Cator 
was  willing  to  advance  1700I.  of  this  fum, 
if  Wollafton  would  anfwer  for  the  remaia- 
ing  300I."  This  being  agreed  to  by  the  lat- 
ter, Cornwall  faid,  "  if  the  expences  were 
to  be  paid  at  his  bank,  he  fhould  expeft  a 
depofit  of  the  money  beforehand ;"  This  was 
likewife  agreed  to,  and  then  they  went 
about  the  town  on  a  joint  canvas  for  Wol- 
lafton and  Cator;  on  the  fame  day  Cator 
paid  1700I.  into  Cornwall's  banking-houfe; 
on  the  next  day,  at  Cator's  defire,  the  above 
agreement  was  put  in  writing  and  figned ; 
it  is  as  follows : 

"  Mr.  Wollafton,  by  Dr.  Wollafton, 
"  depofits  300I.  in  the  hands  of  Meffrs. 
"  Alexander,  Cornwall,  and  Spooner;  and 
"  John  Cator  having  depofited  1700I.  in 
**  the  fame  hands,  for  the  purpofe  of  pay- 
"  ing  the  expences  already  incurred,  and 
"  which  may  be  incurred,  for  their  elec- 
"  tion ;  and  it  is  agreed,  if  tlie  expence  is 
"  lefe  than  2000  L  all  the  money  remain- 
"  ing  (hall  be  returned  to  John  Cator ; 
"  and  if  the  expences  exceed  2000 1.  all 

above 
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"  above  that  fum  is  to  be  paid  in  equal 
"  portions  by  Dr.  Wollafton  and  John 
"  Cator.  In  witnefs  whereof,  they  have 
*^  fet  their  names  this  30th  March,  1784. 

"  Fred.  Wollaston. 

*'  John  Cator. 

"  N.  B.  If  the  expence  does  not  amount 
"  to  1200I.  Dr.  Wollafton  is  to  have  re- 
**  turned  the  proportion  of  one^to  four." 

Dr.  Wollafton  in  his  evidence  faid,  he 
had  no  knowledge  of  ele6tion  matters,  nor 
of  the  particular  expences,  or  the  manner 
in  which  they  were  incurred,  in  an  elec- 
tion at  Ipfwich;  he  had  heard  that  a  great 
deal  was  incurred  on  account  of  the  out- 
voters ;  and  being  told  by  Cornwall,  that 
the  expences  of  the  fqrmer  eIe6tion  had  ex-^ 
ceeded  the  above  fum,  he  relied  on  his  efti- 
mate,  as  he  made  it,  without  knowing 
how,  in  particular,  the  money  was  to  be 
applied ;  but  he  underftood  it  was  for  the 
neceiTary  joint  expences  of  the  ele6tion,  and 
jiot  to  be  ufed  for  any  purpofes  in  which 
both  parties  were  not  concerned  ;  and  that 
no  unlawful  ufe  would  be  made  of  it : 
Cornwall  was  to  difburfe  the  moneyj  and 

to 
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to  return  the  remsunder^  if  any,  widi  an 
account;  lie  wiihed  the  tranfkdion  to  have 
been  k^t  fecret,  though  nx>t  from  any 
notion  of  ks  bang  wrong,  but  found  it 
was  known  to  all  his  principal  friends  ia 
tlie  ccxrporation. 

In  ^  courfe  of  the  canvas,  he  perceived 
his  brother's  intereft  to  have  declined  con- 
fiderably,  «jd. hereupon  determined,  after 
confolting  one  or  two  private  friends^  to 
withdraw  his  name  on  being  indemnified 
the  expences  at  that  time  incurred  ^  On  th^ 
thudiday  before  the  eledtion,  at  Corn- 
wall's faoufe,  in  the  prefence  of  Catof, 
Cornwall,  Spooner,  Notcote  the  town- 
clerk,  and  one  or  two  more  of  the  corpor 
ration,  he  faid,  he  feared  his  brother's  inte-. 
j-eft  might  fail,  and  alkcd  them  "  If  Msd^ 
dieton  Jhould  be  at  the  head  of  the  poU^ 
"whom  they  would  defertj  Cator  or  his  bro^ 
tberf  to  this  queftion  no  anfwer  w^as 
made ;  upon  which,  he  faid  to  them,  '*^  1 
now  fee  you  would  defert  my  brother  and 
fupport  Cator \'  hereupon  Notcote  Qzmt 
fprward,  and  faid,  "  What  would  our  ene-* 
tnies  fly  of  ut  if  wr  Jhould  ffof,  as  he  fays 
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j6  much  more  than  you?''  No  more  was 
feid  on  the  fubjeft.  In .  the  afternoon  of 
that  day,  Dr.  Wollafton,  offered  to  with- 
draw his  brother,  accordhigtahis  firft  re.- 
folution,  and  Mr.  Cator  agreed  to  repay 
him  what  he  had  laid  out  upon  his  canvafs : 
As  to  the  300 1.  he  had  not  paid  it  into  the 
bank. 

Mr.  Cornwall  *  in  his  evidence  faid,  that 
h6  had  known  Mr.  Cator  before;  and  would 
have  trufted  him  with  any  fum,  but  would 
not  have  given  credit  to  the  parties  jointly; 
for  which  reafonhe  defired  adepofit,  as  he 
had  before  found  difficulties  in  getting  the 
money  advanced ;  that  he  believed  the  1 700 1, 
was  intended  for  the  common  expences  of  the 

*  When  Mr.  Cornwall  was  called  to  be  fworn  as  a 
witnefs  on  the  part  of  the  fitting  member,  he  faid,  he 
•tvas  a  Quaker,  and  affirmed  \  but  being  afked  by  thie 
Counfel  for  the  petitioner,  whether  he  had  not  lately 
put  in  an  anfwer  in  the  Exchequer  upoji  oath^  he  an- 
fwered  in  the  affirmative,  and  faid,  his  fcruples  upon 
^his  point  were  not  fo  rigid  as  thofe  of  the  generality  of 
Kis  k&\  that  rf  the  Committee  thought  he  ought  to  be 
tworn,  he  would  not  objetSl  to  the  oath;  hereupon  the 
eounfel  for  the  petitioner  infifted  that  he  ought  to  be 
fworn  ;  the  Committee  feeming  to  be  of  that  opinon, 
apd  he  not  objeding,  he  was  then  fworn. 

t"  eleftion, 
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deftion,  jointly  with  the  300 1.  but  that  it 
was  liable  to  fuch  ufes  as  Cator  might 
think  proper,  and  he  might  have  drawn 
for  it  without  defraying  the  expences ;  on 
being  afked,  "  Where  then  was  thefecurity 
of  the  depoJitV'  he  faid,  it  was  fo,  not- 
withftanding,  in  his  mind. — Being  alked  if 
he  did  not  know  before  the  meeting  of  Cator 
and  Wollafton,  that  the  former  was  to 
make  a  depofit  ?  He  faid  he  could  not  re- 
colleft  this  with  certainty;  he  was  not  furc, 
but  believed  not.  —  He  delivered  in  an 
account  current  of  his  houfe  with  Cator 
for  the  1700 1.  of  which,  about  1 100 1.  was 
ipent,  the  reft  was  repaid  to  him  on  a 
draught  of  the  24th  of  May ;  the  dilburfe- 
ment  of  the  money  was  under  the  direction 
of  Spooner. — ^Mr.  Cornwall  faid,  he  him- 
felf  was  no  corporator. 

All  the  expences  were  psiid  out  of  this 
fund. 

In  order  to  ftiew  that  the  lawful  expences 
of  the  eleftion,  particularly  the  travelling 
charges  of  the  out-voters,  could  not  re- 
quire fuch  a  fum  as  Mr,  Cator  placed  in 
Cornwall's  hands,  the  counfel  for  the  pe- 
titioner 
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litioner  gave  In  evidence  the  following  ac- 
count of  the  fituation  of  the  voters  for 
him,  which  had  been  examined  with  the 
poll  and  the  diflances  proved. 

Lift  of  the  oUt-votcrs,  for  Cator,  and  of  the 
diftances  of  their  relidence  from  Ipfwich, 

Miles.    Voters, 

Refident  at  Harwich,  diftant  1 1  37 
IMtto,  within        *        -           58 

Ditto>  between          -         5  and  10  13 

Ditto,  between            ••      10  and  15  12 

pitto,  between            -       15  and  20  1% 

Ditto,  between            ^      20  and  30  10 

IXtto,  between            -      3Q  and  40  5 

Ditto,  between            -      40  and  50  4 

-Ditto,  between            ^       50  and  60  I 
Ditto,  between            -      60  and  70 

(including  London  and  its  environs)  39 

Ditto,  between           r      70  and  8q  17 

Voters  for  Cator  refident  at  Jpfwich  1 39 
.'Total  •  "  297 

Upon 
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Upon  the  charge  of  treating  the  fafts 
proved,  were  as  follow  *. 

On  the  five  days  preceding  the  day  <tf 
cledtion,  Mr.  Cator  had  invited  fome  of  ^lis 
friends  in  the  corporation  to  dine  with  him 
at  the  Inn  in  which  he  lodged ;  the  num- 
ber never  exceeded  ten^  and  was  fometimes 
lefs ;  among  them  on  fome  days  were  the 
two  bailiffs,  town-clerk,  and  fome  of  the 
portmen :  fometimes  he  had  friendjs  of  the 
party  who  had  no  votes,  as  Cornwall  and 
Wollafton.  The  bill  for  thefe  dinners  was 
lefs  than  22 1. 

At  the  fame  houfe  a  number,  fiiort  of 
thirty,  of  voters  from  London,  were  enter- 
tained for  two  days,  including  the  day  of 
eleftion  j  and  on  the  eleftion  day,  a  great 
number  of  the  town  voters  j  they  had  no 
liquor  at  Cator's  expence  before  friday 
cveriing ;  jjnd  the  landlord  was  prdered  by 
Cator  to  ^ve  no  liqpor  to  the  voters  before 
the  eledion ;  he  had  no  orders  for  the  en- 
tcrtainoKfnt  pn  the  day  of  eleftion,  but 

♦  The  teftc  of  the  writ  of  eleilion  was,  on  Friday 
f he  26tb  of  March ;  the  ele£tion  was  proclaimed  in 
Ijpfwipbi  on  Tuefday  the  jotb  followJA^t 

after 
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after  the  eleftionCatorpaid  his  whole  bill, 
which  amounted  to  91 1.  including  the  fum 
above-mentioned  for  his  own  dinners. 

One  inn-keeper  had  a  bill  of  28  1.  paid 
at  the  bankers  *,  for  entertaining  fome 
out-voters  on  the  evening  before  the  elec- 
tion and  on  the  election  day,  with  visuals 
and  drink ;  he  had  no  orders  for  this,  ex- 
cept as  tooneparticularvoter,  whom  Spooner 
direfted  him  to  provide  for  two  days  before; 
but  after  the  eledion,  the  banker's  clerk 
ordered  his  bill  to  be  made  out  in  Cator's 
name  and  brought  to  the  bank. 

Another  inn-keeper  was  directed  by 
Spooner,  to  entertain  fuch  voters  as  came 
to  his  houfe  from  London,  of  whom,  feven 
or  eight  came  on  the  friday  j  he  entertained 
them,  and  fifteen  or  twenty  more  freemen 
of  the  town,  that  evening;  and  on  the 
dedVion  day,  during  the  poll  and  after,  fifty 
or  fixty  of  the  town  befides,  and  twelve  or 
fourteen  more  out  voters  added  to  the  reft, 
with  fuch  victuals  and  drink  as  they  chofe  to 
call  for ;  among  them  were  feveral  perfons 
who  had  no  votes ;  his  bill  amounted  to  59 1. 

*  Alexander,  Cornwall,  and  Spooner. 

which 
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which  he  carried  to  Cator,  who  paid  it  by 
draught  on  the  bankers. 

A  publican  at  Harwich,  had  entertained 
a  few  freemen,  refident  there,  on  friday 
evening  and  faturday  morning,  without 
any  orders  5  his  bill  amounted  to  3  L  3  s. 
which  he  carried  to  Spooner,  who  paid  it. 
Cator  had  canvaffed  him  at  Harwich  on 
thurfday,  without  obtaining  his  promife. 

About  fixteen  perfons,  chiefly  voters 
from  JLiOndon,  had  dined  at  an  inn  in  the 
town,  on  faturday  before  the  poll  clofed; 
their  bill  amounted  to  81.  17  s.  which 
Cator  paid  in  the  fame  manner  as  the  refl:, 
by  draught  on  the  bankers. 

Another  publican  had  Entertained  about 
thirty  Harwich  votefs,  and  a  few  others, 
on  faturday  and  part  of  funday ;  his  bill 
amounted  to  27 L  which  he  carried  -to 
Spooner  and  was  paid  by  a  clerk  of  his 
houfe  :  he  had  received  orders  to  entertain 
the  Harwich  voters  from  one  of  the  cor- 
poration, a  /i;iend  of  Spooner's. 

Another  had,  without  any  orders,  enter- 
tained about  twenty  Harwich  voters  on 
friday  night,  and  till  funday  nooui  his 
1  D  bill. 
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bill  was  12  L  los.  which  his  guefts  bid 
him  take  to  Spooner ;  he  did  fo,  and  it  waS' 
paid,  but  he  expefled  payment  from  the 
guefts,  till  they  told  him  othcrwife. 

Another  had  entertained  about  twenty 
or  thirty  out-voters,  chiefly  from  London^ 
from  friday  evening  till  monday  morning, 
by  the  order  of  a  gentleman  in  Wollafton's 
intereft  3  his  bill  was  33  1.  which,  by  the  de- 
fire  of  Cator,  he  carried  to  him,  from 
whom,  he  received  a  draught  for  it  on  the 
bankers,  which  was  paid. 

Befides  the  above,  a  fupper  was  given  to 
about  eight  or  nine  of  the  London  voters, 
af  an  inn  in  London,  on  wednefday  evtn-- 
ing,  and  a  dinner  at  the  fame  houfe,  next 
day,  to  upwards  of  twenty  voters,  by  thi^ 
order  of  Dr.  WoUafton's  brother,  who 
came  to  London  in  order  to  canvafs  for 
WoUafton  and  Cator  5  it  did  not  appear  in 
what  manner  the  bill  for  tfes  dinner  and 
fupper  was  paid  (A.) 

Some  of  the  inn-keepers  were  ftcemea 
of  Ipfwich,  and  others  not: 

On  friday  evening,  in  confequence  of 
Wollafton's  decHhing,    the  two   parti» 

agrcc4 
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agreed  to  join  In  fupportof  Middleton  and 
Cator,  and  no  conteft  was  exped:ed,  till 
the  arrival  of  Mr.  Crickitt  on  that  evening  y 
many  of  the  perfons  examined  in  the  cauie 
(v^ho  v^erc  voters)  did  not  hear  of  his  ar- 
rival till  the  next  morning. 

Upon  the  charge  of    corrupting  the 
dehors,  the  fafts  proved  were  as  follow. 

Ancxtenfive  diftribution  of  money  was 
made,  after  the  eledtion,  to  many  of  the 
out-voters  for  lofs  of  time,  with  the  ap- 
probation of  Mr.  Cator,  out  of  the  fum  in 
the  banker's  hands ;  thirteen  voters,  refi- 
dent  in  London  or  its  neighbourhood,  who 
were  examined  before  the  Committee,  werd 
paid  three  guineas  each  immediately,  after 
the  election ;  they  had  all  their  travelling 
cxpences  paid  befides ;  this  fum  was  given 
without  inquiry  into  their  circumftances 
or  the  profits  of  their  feveral  employments, 
which  were  various  5  fbme  being  capable  of 
carmng  five  or  &vcn  ftiillings  a  day,  and 
others  two  ftiillings ;  they  were  abfent  from 
their  bufinefs,  fome  four  days,  fome  five  5 
to  none  of  them  was  any  diredt  cxpedation 
Da  giveti 
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given  of  a  reward  for  their  votes  j  two  or 
three  were  told,  when  canvafled  by  Cator's 
agent,  Prigg,  whom  he  had  employed  to 
canvafs  and  convey  voters  to  Ipfwich,  that. 
"  they  fhould  be  fatisfied  for  lofs  of  time/' 
Some  of  them  had  voted  at '  former  elec- 
tions, and  had  received  a  fimilar  gratuity, 
and  faid  they  expefted  it  at  this  j  one  man 
faid  to  the  Committee,  "  he  could  not  tell 
what  the  three  guineas  were  for,  unlefs  for 
his  vote."— One,  when  canvafled  by  Cator's 
agent,  bargained  that  his  fon  fliouldgo  and 
take  up  his  freedom,  and  was  afterwards 
paid  five  guineas  by  the  fame  perfon,  for 
himfelf  and  his  fon,  though  his  fon  did  not 
vote* 

^e  greater  number  of  thefe  thirteen  did 
not  promife  their  votes  to  Gator  before 
they  went  to  Ipfwich^  though  they  travelled 
there  at  his  expence. — They  voted  for 
Middleton  and  Cator. 

Five  voters,  refident  at  Harwich,  like- 
wife  gave  their  evidence  to  the  Committee: 
Thefe  men,  in  the  fame  circumflances  at 
the  others  from  London,  had  in  the  fame 
manner  received  a  guinea  and  a  half  a 

piccc^ 
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piece;  and  it  appeared  that  the  fame  fum 
was  given  to  moft  of  the  Harwich  voters. 
Harwich  is  eleven  miles  diftant  from 
Ipfwich,  and  the  paffage  by  water  (their 
ufual  way  of  going  thither)  cofts  fix-pence: 
•They  were  abfent  on  faturday  and  funday. 
To  all  thefe  Cator  was  a  ftranger  at  the 
time  of  the  election,  and  fome  of  them 
came  to  Ipfwich  intending  to  vote  for 
WoUafton. 

It  was  admitted  by  the  counfel  on  both 
fides,  that  Middleton  and  Cator  had  na 
joint  expences  in  the  ele6lion. — And  it  was 
either  proved  or  admitted,  that  all  the  Lon- 
don voters  generally  received  three  guineas 
apiece  after  the  election,  out  of  the  money 
depofited. 

Upon  the  charge  againft  Spooner,  thefe 
fads  appeared  in  evidence. 

That  he  had  a  very  extenfive  influence 
in  Ipfwich,  that  he  canvafTed  the  town  for 
WoUafton  and  Cator,  and  afterwards  for 
Cator  fingly ; — wrote  letters  foliciting  votes 
for  him,  and  in  particular  to  Prigg  before- 
mentioned,  in  London,  to  canvafs  for  him 
land  WoUafton,  whofe  biUs  of  expences  he 
.  D  3  paid. 
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paid,  and  to  whom  he  gave  or  fcnt  money 
to  pay  fome  of  the  London  voters  the  three 
guineas ;  he  likewife  told  Prigg  that  he  had 
given  one  Burney  one  hundred  and  fifty 
guineas  for  paying  expences  *• — In  Cator's 
prefence,  he  fent  an  agent  to  London  m 
order  to  accdmpahy  the  freemen  to  Ipfwlch, 
atid  afterwards  paid  him  for  his  trouble.—^ 
«e  g^Ve  orders  at  two  inn's  for  entertain- 
ing fome  of  the  London  voters,  and  aftef- 
^Wards  pdd  the  bills. — He  paid  fome  of  the 
Hah^jch  voters  a  guittfea  'and  a  half  for 

*.  In  the  couffe  of  Prigg's  examination  befer^  the 
Coormittee,  he  was  afked,  through  what  channel  he 
received  the  money  he  difburfed  on  theelcdion  account? 
he  faid,  Spoonerbld  him  ap(51jrtoBurney'foriti-aTid  was 
going  to  relate  what  Burney  faid  to  him  on  thatffwbjidfti 
when  Cator's  counfel  6bjed:ed  to  the  admiffibUity  <^f  the 
evidence  of  what  Burney  (a  third  perfon)  faidy  ^s  far 
as  it  might  affed  Cator  j  on  the  other 'fide  it  was  faid, 
tliat  Spooner  having  "been  proved  an  agertt,  and  he  re- 
ferring Prigg  to  Burney,  thereby  made  Butney  an  agcrt 
in  refpe^l  of  this  reference,  whatever  the  .fubje<9:  of  it 
might  be,  and  his  conduct  therein  bec^n^ie;  a  fit  fvibje.6i: 
of  evidence  againfl  Cator,  by  whom  he  Ws  thus  indi- 
reftly  employecl,  tluougiilhe  medium  oi^'Spooner :  the 
coonfel  forthe  fjttiiTgTnembcr  not  infiftirig intheir  6b- 
je£lioi),:the  queftion,  "  What  did  Burftey  fay.  to  you  ?" 
ijiisallowed  by  the  Committer  to  bf:  put  to  th^  witnefs, 

lofs 
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IbTs  bf  tiftie;  in  Gator's  prefence,  he  told  one 
who  had  voted,  that  he  fhould  have  three 
goineas  when  he  came  to  London,  and  paid 
fevcral  hills  of  the  eleftion  expences. 

B^ng  examined  himfelf,  he  faid  he  had 
done  every  thing  in  the  eledion  which  one 
frieftd  does  for  another  ^  had  voted  for 
Cator,  and,  as  his  banker,  paid  hk  draughts 
for  the  expences* 

The  following  evidence  was  given  of 
one  particular  charge  of  bribery  by 
Spooner. 

'  One  Reynolds,  who  had  vot^  in  die 
tlc6Hon  in  1780,  for  Staunton  and  Woi- 
lafton,  had  been  employed  at  the  &me 
tknie  in  fbme  ekftion  bufineii  for  thgt 
party,  upon  whom  he  now  had  a  demand 
of  4:1.  168.  for  expences  then  incurred  and 
hot  paid.  He  met  Spooner  at  Ipfwich  at 
tiiis  !aft;ele5tion,  and  aflced  him.  Why  this 
demand  had  not  been  paid  ^according  to 
his  (Spooner's)  promife  ?  Spooner  told 
him  "  it  fhould  be  fettled  s  that  Wollaftoij 
[^  iiad  declined,  and  Cator  was  in  his  in- 
"  tereA  •/■  whereupon  he  went  to  the  poll 
wd  voted  for  Gfttarand  Mi^e^i^.  Rey-r 
D^  nolda 
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nolds  faid  in  his  evidence,  he  fhould  not 
have  voted  for  the  yellows^  if  he  had  not 
been  made  eafy  on  this  demand.  This 
man  went  to  Ipfwich  on  the  part  of  Mid- 
dleton,  and  was  paid  three  guineas  by  his 
agent  after  the  eleftion. 

Upon  thefe  fafts  the  counfel  for  the 
petitioner  argued,  ^  Th^t  the^  ele^ioHf/pf 
Mr.  Cator  had  been  obtained  by  corrupt 
influencfej  aad  muft  be  declared  void ;  ;they 
faid. 

By  the  common  law  of  Parliament,  in- 
dependently of- the-, Statutes  concerning 
bribery,  no  man  can  fit  in  the  Houfp  of 
.  Gammons  who  has  obtained  his  ele^ion 
:  by  the  influence  of  money,  operating  ge- 
•  ncrally  upon  the  colle6liye  body^ .  or  upon 
any  individual  among  them  >  the  ^  evidence 
fhews,  that;  the  i^tting  member  did  procure 
himfelf  to  be  elefted  by  fuch  pecumary 
,influence>  operating  in  different  ways. 

Firft,  By  a  depofit  of  2700L  at  the 
idefire  of  the  leading  part  of  the  corpora- 
tion, he  acquired  a  fupport  from  them, 
which,  it  was  declared  by  one  of  them,  he 
would  not  have  had  without  it];  aijid  was  by 
.  .  then\ 
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them  preferred  to  WoUafton,  upon  whofe 
intereft  he  at  firft  flood  jointly  with  him. 

Secondly,  By  giving  meat  and  drink  to 
die  electors,  contrary  to  the  treatingaft(A). 

Thirdly,  Under  colour  of  payment  for 
hfs  of  timey  he  gave,  befides  all  expences, 
uniform  fums  of  money  to  the  London  and 
Harwich  voters,  without  inquiry  into  their 
circumftances;  which  uniformity  alone  ex- 
cludes the  idea  of  compenfation. 

Fourthly,  The  depofit  of  fo  large  a  fum 
for  the  purpofes  of  the  election,  under  all 
the  circumftances,  is  fufficient  evidence  pf 
a  criminal  intention  in  the  candidate,  and 
renders  him  refponiiWc  for  the  abufes 
of  its  application. 

The  fa6ls  (hew  a  formed  defign  to  obtain 
a  feat  in  Parliament  for  Cator,  at  the  ex- 
pence  of  WoUafton's.  He  was  invited  be- 
fore the  portmen  had  feen  Dr.  Wollafton : 
If  the  defign  of  the  party  had  been  to  carry 
two  members,  why  fhould  Dr.  Wollafton 
be  defired  to  withdraw  his  brother  ?  If 
only  one,  their  connexion  with  Wollafton 
pointed  him  out  as  that  one;  Middleton 

con-* 
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confentcd  to  let  that  party  carry  one,  anfl 
in  f a€i:  they  did  not  attempt  to  carry  two : 
But  they  durft  not  at  firft  prefer  Cator  to 
him,  and  therefore  they  jmn  them  toge- 
iher,  in'  order  to  fix  Cator  in  the  intereft, 
and  to  prevent  oppofition  from  that  quar- 
ter ;  when  this  is  tlone,  they  fhake  off  Wol-. 
laflon,  whofe  declaration  with  refpeift  to 
cipenccs  fuited  not  their  purpofe. 
It  is  not  polHble  to  call  this  afree  dec- 

'tion,in  which  the  governing  part  of  a  tor- 
porationbecometheagents  of  a  candidate,  in 
cottfequencebf  his'depofiting  money  by  their 

■  ^Advice ;  and  rtfetribles^  the  well-known  cafe 

-vf  Long  in  Queen  Elizabeth's  thne  *i  who 
gave  money  to  the  mayor  of  Weftbury,  in 

* wder  to  be  returned  to  Parliament*  'The 
agreement  in  writing  does  not  explain  the 
biiginal  tratriaftion  ;    that  was  between 

•  Cator  and  tire* corporation ;  but  none  of 
'  thefe  latter  weffe  'parties  to  the  agreemcht 
*bitween  Gator  and  Wollafton  j  nor  was 

^Cornwall,  who  had  propdfed  the  depofit,  a 

•  party  to  the  engagerrientto  return  part  of 
^'k  J  'h  was  merely  a  private  contract  for  the 

•  ^rity  of  Dr.  Wollafton. 

*  2  Doug.  EkS.  401, 

The 
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The  operation  of  this  depofit  (which 
was  ho  fecret)  took  place  vifibly,  for  the 
Harwich  voters  refolved  to  leave  WoUafton ; 
this  Dr.  WoUafton  found  *  on  the  thurf- 
day;  for  this,  in  the  cafe  of  a  total 
ftranger,  as  Cator  was,  jio  other  caufe  can 
he  affigned,  than  the  expeftations  which 
the  money  had  raifed ;  the  ftory  muft  ne- 
xeflarily  have  foon  found  its  way  through 
the  country  at  the  time  of  a  general  elec- 
tion ;  and  the  town-clerk's  anfwer  to  Dr. 
Wollafton's  queftion,  ftiews  what  effect  it 
had  upon  the  corporation ;  jt  was  declared 
as  plainly  as  the  fubjeft  admitted  of  b?ing 
exprefled. 

After  this,  it  is  hardly  poffible  to  doubt 
that  Mr.  Cator  owed  the  fupport  xif  the 
corporation,  in  preference  to  Wollafton, 
to  the  influence  of  the  depofit,  whatever 
the  purpofes  wight  be  for  which  it  was 
faid  to  be  intended ;  when  the  above  an- 
fwer was  given>  it  was  acquiefced  in  by  all 
the  leading  men  of  the  corporation  j  fftr 
fuch  the  perfons  prefent  are  allowed  to  be, 
and  Spooner  f  himfelf  had  more  influence 

♦  This  was  part  of  Dr.  WoUafton's  evidence. 
f  One  of  the  witneffcs  gave  this^accpuntof  him. 

than 
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than  any  man  in  Ipfwich ;  Dr.  Wollafton 
was  fo  fenfible  of  it,  that  he  thereupon 
determined  to  withdraw  his  brother ;  Ca- 
tor  immediately  took  advantage  bf  it,  by 
bargaining  with  him  for  his  brother's  re- 
fignation^  and  paid  his  expellees- 

If  therefore  the  cafe  went  no  farther,  and 
the  money  had  not  been  mifappliedas  it  has 
been,  yet  the  fupport  of  the  candidate  being 
purchafed  by  the  depofit,  the  Committee 
muft  avoid  theeleftion  j  fuch  a  decifiortmuft 
neceflarily  follow  upon  the  principles  of 
the  common  law  of  Parliament,,  indepen- 
dently pf  the  ftatutes  of  bribery. 

The  fundamental  tnaxim  of  reprefenta-. 
lion  is^  that  eleftions  muft  be  freely  made  * : 
every  a6l  therefore  by  which  by  this  free- 
dom is  interrupted  is  highly  criminal.  It 
has  been  declared  jn  a  judgment  of  the 
Court  of  King's  Bench,  that  the  pra^^ifing 
of  corrupt  influence  in  ele6tions,  was  al-» 

''  *<I  prefuiiie  this  alludes  to  the  ftatute  3£<]w.  I* 
cb.  y.^^  £t  pur  cpo  que  eIe£tion|s  doivent  eftre  franchqs, 
**;  le  Roji.defende  fur  fagreve  forfaiture  que  n\il  haut 
**  hoipme,  n'autre,pur  poiar  des  armes,  nc  per  menace* 

^  **  lie  difturbe  de  fair  franche  ele6lio»," 

ways 
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ways  an  offence  by  the  law  of  the  land  * ; 
<ind  there  are  cafes  in  the  Journals,  long 
before  the  time  of  the  Treating  Aft,  in 
which  the  Houfe  of  Commons  has  en- 
forced this  principle,  by  avoiding  the  elec- 
tions fo  obtained  (B) :  The  ftatute  is  in 
this  refpeft  only  declaratoiyj  it  defines 
more  exadlly  the  crime  upon  which  its  pe- 
nalties are  inflifted,  regulates  and  direfts 
the  evidence  of  guilt,  and  afcertains  the 
punifhment :  But  as  far  as  any  a6t  was  an 
offence  iagainft  the  freedom  of  eleftions 
before  the  ftatute,  juft  fo  did  it  remain 
after  it  paffed.  In  the  fame  manner  the 
fubfequent  ftatute,  2  Geo.  II.  ch.  xxiv. 
fuperddds  additional  penalties  againft  indi- 
viduals. 

But  when  the  above  conduft  of  Mr. 
Cator  is  confidered  upon  the  footing  of  the 
ftatute  7  &  8  William  III.  it  appears  to 
fall  direftly  within  its  provifions;  it  is  for- 
bidden, "  either  dire<aiy  or  indireftly,  to 
make  any  prefent,  gift,  or  reward,  or  pro- 
mife  of  either,  for  the  ufe  or  benefit,  or  ad- 
vantage of  any  individual,  or  of  any  place, 

^t  In  the  cafe?  of  Pitt,  and  Me^d,  in  3  Burr.  1338. 

in 
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in  order  to  be  elefled  (A.)"    Mr.  Cator'* 
depofit  was  a  direct  benefit,  proceeding, 
from  him  to  theperfons  concerned,  for  the 
purpofe  of  being  elefted ;  and  what  is  ftill 
more,  was  by  them  avowed  to  be  fo. 

The  dittribution  of  the  two  fums  of 
thi'ee  guineas,  and  a  guinea  and  a  half,  to 
the  London  and  Harwich  voters,  out  of  a 
fund  which  they  might,  or  rather,  mufl 
l^pye  known  to  be  brought  to  Ipfwich  for 
tbeekftion, — and  toperfons  moft  of  whom 
tad  received  a  fimilar  payment  at  former 
elesQions,  and  expefted  the  fame  favour 
now,  15.  adecifive  proof  of  the  intentipa 
with  which  the  fum  was  depofited,  and  of 
the  efied  which  the  knowledge  of  it  was 
expefted  to  have :  Such  a  fcheme  of  cor- 
ruption, if  uncenfured,  would  be  as  per- 
nicious aS  thofe  which  difgraced  the  names 
of  Shaftefbury  or  Hindon,  at  the  fame 
time  that  it  has  the  advantages  of  regula- 
rity and  fecurity ;  Cornwall,  who  had  ex- 
perience in  eleftions  at  Ipfwich,  could  not 
have  eftimated  the  cofts  at  fo  much  with-f 
out  reckoning  thefe  gratuities  in  the  ac-^ 
count,  (of  which,  the  lift  given  in  evidence 

is 
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is  a.  proof,)  and  his  calculation  was  acquis 
efeedin.by  Cator;  the  2oool.muft  neceffarily 
be  for  fome  unlawful  expences,  becaufe  no 
fecurity  could  be  wanted  for  the  lawful 
ones ;  they  arc  recoverable  by  law.  If 
every  one  of  the  out-voters  had  travelled  to 
Ipfwich  alone,  and  in  the  moft  expenfive 
manner,  the  expence  could  not  have 
amounted  to  half  the  fum  which  he  re-i 
quired  5  thirty-feven  of  thefe  (the  Harwich 
voters)  might  be  carried  there  and  back 
again  for  a  fhilling  each,  and  mod  of  them 
aftu&Uy  took  this  conveyance ;  none  tra--* 
vell^  more  than  eighty  miles,  and  only 
fifty-feven  agreater  diftance  than  fifty  miles* 
It  is  faid,  that  when  the  bill,  which  pa£^ 
fed  the  Houfc  of  Commons  in  the  laft 
Parliament,  for  preventing  bribery  at  elec- 
tions under  colour  of  fuch  payments,  came 
into  the  Houfe  of  Lords,  it  was  oppofed 
veiy  ftrenuoufly  by  a  great  Law  Lord  in 
that  aflembly*,  who  declared,  that  the 
law,  as  it  floody  wanted  no  fuch  new  pro-i 
hibitlon ;  that  all  fuch  methods  of  evaiio^ 
were  iU^al  and  corrupt ;  and,  as  to  tho 

♦  Earl  Mansfield. 

alledged 
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allcdged  difficulty  of  conviftion,  his  lord- 
fhip  added,  "  Whenever  you  find  me  the 
feas,  ril  find  the  law  for  them  (C)." 

In  fhort,  the  depofit,  as  it  has  been  ap- 
plied, mull  be  confidered  as  a  general  di- 
rcftion  to  the  candidate's  friends  to  ufe  it 
according  to  their  difcretionsj  his  fubfe^ 
quent  approbation  of  their  abufe  of  it, 
makes  him  a  party  to  thofe  abufesr.  It  is 
plain,  that  the  name  oi  compenfation  for 
kfs  of  time ^  now  given  to  thefe  gratuities, 
is  colourable  only ;  in  eveiy  cafe  it  far  ex- 
ceeded any  fuch  real  compenfation,  and  in 
pone  was  it  given  upon  an  eftimate  or  in- 
quiry 5  the  lofs  of  time  to  the  Harwich 
voters,  was  but  one  day  at  the  utmoft.   .  - 

It  fignifies  little,  that  there  is  no  direSf 
evidence  of  general  expeftations  being  given 
of  a  future  gratuity,  becaufe  hints  of  this 
fort  may  be,and  generally  are  given  with  fe- 
crccy  and  perfedfecurity,  and  many  of  the 
voters  declared  they  did  expe6l:  it  5  one  of 
the  men  employed  to  canvafs  did  a6lually 
pronfiife  a  gratuity  to  a  few, .  whom  he 
canvafled  5  here  then  is  reafonable  ground 
to  believe,  that  they  had  fome  foundation 
2  fof 


IPSWICH.         49 

for  their  hopes.  It  cannot  be  expefted 
that  fuch'  clear  and  full  evidence  can  be 
produced  in  cafes  of  this  criminal  nature^ 
as  in  cafes  of  civil  (Jontradts;  in  them^ 
thece  is  no  oCcalipn  for  any  concealment,, 
and  ajl  the  circumitances  are  eafily  difco-* 
vered;  but  it  is  not  fo,  where  it  is  fo 
much  the  intereft  of  the  parties  concerned 
to  tranfadt  their  affairs  in  fecret.  » 

Befides,  the  tendency  of  the  prefdnt  in-^ 
quiry  before  the  Committee  is  not  like 
that  in  an  information  or  indidlment  for 
bribery,  or  an  aftion  for  penalties,  in 
which  the  rules  of  penal  law  require  more 
ftriftnefs  of  proofs  the  prefent  objeft  is 
only  the  validity  of  the  feat  acquired  by 
Mr.  Cator.  It  is  a.  rule  of  evidence,  that 
the  afts  of  an  agent  fhall  afFefl  his  prin-^ 
cipal  even  criminally ;  i.  e.  they  raife  a 
violent  prefumption  againft  him,  and  if  it 
is  not  rebutted  by  contrary  evidence,  it 
ought  juftly  to  be  conclufive  *  5  he  may 

have 

*  Such,  fot  inftanecj  is  the  cafe  of  a  bookfeller's  fer-r 
vant  felling  a  book,  for  which,  the  mafter  may  be  in- 
dited for  publilhing  a  libel,  if  the  book  fliould  happen 
E  i^ 
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have  the  benefit  of  the  agent*s  evidence  to 
explain  his  atSls ;  But  in  this  cafe  Mr.  Ca- 
ter does  not  call  any  of  thofe  whom  h/f 
employed  in  the  eledlion. 

If  mor^e  evidence  ftiould  be  required  by 
the  Committee  than  has  been  produced, 
all  the  laws  for  the  purity  of  eleftions  vnSi 
be  rendered  ufelefs,  becaufe,  in  fuch  cafe, 
corrupt  plans  of  eleftion  may  be  fecurefty 
carried  on,  if  the  authors  wiU  but  guard 
them  with  a  little  outward  covering,  or 
jfemblance  of  propriety  *. 

With  refpeft  to  the  treating,  it  was  no- 
torioufly  carried  on  in  the  borough  of 
Ipfwich  5  there  was  in  Lcmdon  likewife  ^ 
treating,  direftly  contr^  to  the  a6l  of 
Parliament.  This  is  endeavoured  to  be 
juftified  in  two  wa3rs,  Firft,  As  not  bein^ 
by  the  orders  of  Mr.  Cator;  and  Secondly, 
As  not  being  done  in  order  to  gain  the . 
ele&iony  becaufe,  when  it  happened  there- 
to have  a  libellous  tendency;  the  fale  by  the  fervanf  is 
evidence  of  the  mafter*s  aflent,  and  becomes  conclufive 
if  iiotcontradided.     See  Aimon's  cafe,  5  Burr.  2688. 

♦  I  remember  to  have  heard  a  learned  Judge  tell  a. 
jury,  that "  they  ought  not  to  expeft  evidence  of  the 
light  of  truth  in  deed$  of  dajcknefs.'* 

6  was 
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was  no  danger  apprehended  from  a  coiiteft. 
But  orders  for  treating  the  London  voters 
were  given  by  Mr.  Cator's  agent,  and  he 
paid  the  bills  of  aH  the  inns  where  meat 
and  drink  had  been  given,  without  objeft- 
ing  to  any  article  in  them ;  they  were  be- 
fidfes  paid  out  of  the  fund  intended  exprefs- 
ly  for  the  furpofes  of  tht  ekSfion ;  this  rati- 
fication of  the  afts  of  the  publicaYis,  con- 
aeiSled  With  the  orders  that  were  afhiali;^ 
^veii,  is  evidence  of  an  antecedent  autho- 
lity  to  theiti;  in  the  inftance'pfoved  of 
his  fofbiddance  of  liquor  before  the  elec- 
tion, tlie  bill  for  ejtpences  contrary  to  thii 
order  was  paid  by  him  without  objeftioh 
or  queftion.  The  difficulty  of  obtaitiiflg 
more  complete  proof  in  fuch  cafes,  fug^ 
gefted  to  the  Houfe  the  terms  of  the  ftand- 
iug  order  of  21ft  Oftbber,  1678  *,  **  by 
himfelf,  pr  by  any  other  in  his  behalf,  or  at 
his  charge,  &c  "  (D)  which  in  /&  8  W.  IIL 
ch.4.  f.  I.  are  thus  altered  to  be  more 
comprehenfive,  "  by  himfelf,  or  themfelves^ 
or  by  any  other  ways  or  means  on  his  or 
their  behalf,  or  at  his  or  their  charge,  be- 

*  gjourn.  517.  and  2  Doug.  Eledi.  404. 

.  E  2  fore 
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foire  his  or  their  eleftion — give,  prefent,  or 
allow,  &c."  The  cafe  is  therefore  brought 
within  the  words  bf  the  ftatute,  if  the 
Committee  fhall  think  this  done  /»  order 
to  be  ele5led\  to  prove  which,  it  feems  un- 
neceflary  to  urge  any  other  fad,  than  that 
the  bills  were  paid  out  of  the  money  de- 
clared by  Mr.  Cator  to  be  for  the  ele6Hon  j 
the  ftatute  does  not  fuppofe  a  conteft  to  be 
neceflary,  in  order  to  render  its  provifions 
effedlual ;  but  there  was  in  faft  a  conteft 
expeded  throughout,  for  on  the  friday 
on  which .  WoUafton  declined,  another 
third  perfon,  the  petitioner,  declared  him- 
felf  a  candidate:  Again,  the  Harwich 
voters  came  to  Ipfwich  without  having 
promifed  Cator  their,  votes.  Thefe  men  * 
were  provided  for  by  the  order  of  a 
friend  of  Spooner's,  and  treated  accord-.- 
ing  to  their  own  defires,  immediately 
upon  their  arrival ;  this  charge  Cator  alfb 
paid :  In  th?/ame  mariner  the  greater  part 
of  the  London  voters  were  treated  with  a 
fupper  and  dinner  in  London,  and  fent 
down  to  Ipfwich  without  having  promifed 
their  votes,  were  well  fed  on  the  road,  and 
*  See  p.  33- 

cttitec- 
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cntertdned  there  :  There  is  a  difference 
between  this  fort  of  entertainment,  and 
that  which  is  given  to  one  whofe  vote  is 
already  promifed. 

As  to  the  conduct  of  Mr.  Spooner  the 
returning  officer,  it  is  a  proper  cafe  for 
the  cenfure  of  the  Committee  5  he  appear- 
ed foremoft  in  a  bargain  for  that  place,  in 
refpeft  of  which  he  ought,  as  a  minifter  of 
the  law,  to  have  been  impartial  and  indif-. 
ferent ;  inftead  of  which,  he  not  only  l€- 
came  the  agent  of  one  of  the  parties,  but 
in  that  charafter  did  all  in  his  power  to 
render  the  provifions  of  the  law  inef- 
fedhial. 

The  counfel  for  Mr.  Cator  argued  as 
follows : 

The  rule  of  evidence  laid  down  to  guide 
this  inquiry  by  the  counfel  on  the  other 
fide,  cannot  be  admitted,  becaufe  it  would 
be  overturning  the  law  whereby  the  fame 
proof  is  required  of  charges  of  this  nature, 
as  of  any  other;  the  petitioner  has  the 
lame  means  of  obtaining  it,  and  the 
Committee  has  the  fame  power  to  compel 
it,  as  in  other  courts  of  juftice  s  the  charge 
E  3  againft 
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againft  the  fitting  member  is  mimittal  ia 
a  high  degree,  and  if  eilablifhed,  draws 
upon  him  a  feyere  punifhment,  by  exclu- 
fion  from  his  feat  in  Parliament.  It  is 
therefore  but  juftice  to  requii'o  the  fame 
legal  certainty,  in  the  evidencej  as.  is  iiecef- 
fary  in  other  criminal  profccutions. 

With  refpe6l  to  the  bribery  of  the  cor- 
poration, occafioned  by  the  depofit,  the 
agreement  fhews  its  objeft  to  have  been 
fair  and  honourable,  unaccompanied  with 
any  of  that  fecrecy  with  which  guilt  is 
ufuajly  attended  ;  the  whole  fum  is  to  be 
accounted  for  to  both  parties,  and  a  return 
made  5  and  in  faft,  that  account  has  beeri 
produced  to  the  Committee,  by  which  the 
amount  of  the  fum  fpent,  and  of  that  re- 
turned to  Mr.  Cator,  is  made  known :  And 
Dr.  WoUafton  (to  whom  nothing  wrong 
is  imputed,  and  who  was  as  much  con- 
cerned in  the  fcheme  as  Mr.  Cator)  in- 
tended it  for  the  common  and  necef&ry 
expences  of  the  eleftion ;  this  is  not  ille- 
gal, and  to  impute  any  other  motive  to 
this  fa6l,  is  to  conclude  from  other 
grounds  than  the  evidence  in  the  cauie : 

The 
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The  outvoters  are  nece{&ry  to  the  fupport 
of  that  intereft  on  which  Mr.  Cator  flood; 
and  the  expences  of  bringing  them  to  Ipf- 
wich^  heavy^  Cornwall's  experience  made 
him  require  a  fufficient  fum,  but  the  fize 
of  h  ajfFords  no  caufe  of  fufpicion,  becauie 
be  was  accountable  for  its  application: 
What  had  the  corporation  or  its  members 
to  do  with  this  ?  Cornwall  himfelf  is  not 
one  of  them,  and  the  tranfadtion  paffed  be- 
tween the  two  candidates  and  their  banker, 
without  any  reference  to  the  corporation. 
Mr.  Cator  had  no  defire  to  make  a  fecret 
of  it ;  Dr.  Wollafton  had,  and  it  is  eafy  to 
difcovfcr  his  reafon  for  it>j  he  muft  have 
been  difpleafed  to  have  it  known,  that  his 
brother's  (hare  was  fo  inferior  to  the  other's, 
he  declared  it  was  nor  from  a  belief  of  any 
thing  wrong  in  the  affair ;  but  it  has  been 
inferred,  that  it  was  intended  onCator's  part 
to  make  it  known  -,  an  inference  not  war- 
ranted by  any  evidence,  and  inconfiftent 
with  the  other  imputation  by  which  guilt 
has  been  inferred  from  the  intended  fe- 
crecy. 

E  4  It 
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It  has  been  argued,  that  though  Dr. 
WoUafton's  condu6t  was  upright,  yet  Ca- 
tor  and  his  friends  had  different  views,^  as 
if  they  meant  to  betray  him ;  but  they 
could  have  no  motive  for  this,  they  were 
fuppofed  to  be  the  prevailing  party,  and 
derived  no  fupport  from  him,  but  on  the 
contrary,  he  from  them ;  they  might  have 
propofed  Cator's  name  to  the  blues,  in- 
ftead  of  Wollafton's,  without  any  difficul- 
ty; befides,if  they  had  had  anydefign  to  be- 
tray Wqllaflon,  they  would  not  have  ad-* 
mitted  him  into  their  fchemes.  The  words 
of  the  t9wn-clerk,  on  which  fo  muchftrefs 
has  been  laid,  have  no  corrupt  intention ; 
they  allude  merely  to  their  own  notions  of 
party  honour ;  they  meant  to  avoid  the 
reproach  which  the  blues  would  have  caft 
upon  them,  if  they  fhould  h^ve  deferted 
him  by  whofe  means  the  party  was  enabled 
to  maintain  itfelf. 

As  to  the  treating,  the  defence  refls  on 
two*  points : 

Firfl,  It  was  not  the  a6l  of  Mr.  Cator. 

Secondly,  It  is  not  within  the  prqvifions 
Qf  the  ftatute, 

^  The 
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The  only  order  that  can  be  traced  to  the 
candidate  is,  that  for  the  entertainment  of 
the  voters  from  London;  this  was  not 
proved  to  be  more  than  the  npceflary  ac- 
commodation of  travellers,  which  is  not 
within  the  meaning  of  the  law,  at  leaft  it 
has  often  appeared  in  evidence  before  other 
Committees,  and  has  never  been  cenfured ; 
the  fmall  amount  of  the  bills  likewife  con- 
firms this  :  In  the  only  inftance  ,in  which 
Mr.  Cator  was  informed  of  any  treating, 
he  diredly  forbade  it ;  this  firigle  fad  of 
.innocence  is  enough  to  overthrow  the 
whole  prefumption  of  guilt. 

But  fecondly,  Suppoling  Mr.  Cator  an- 
fwerable  for  the  treating,  it  is  not  contrary 
to  the  ftaj:ute,  the  fpirit  and  objedt  of 
which  are  to  prevent  that  diftribution  of 
money  or  entertainment,  by  which  the 
eleftion  may  be  influenced;  the  fupper  and 
dinner  in  London  were  not  of  this  fort, 
they  were  not  meetings  for  entertainment, 
but  to  tranfad  the  ele6tion  bufinefs  among 
the  friends  of  the  candidates,  who  were  al- 
moft  equal  in  number  to  the  voters  pre- 
fcntj  there  was  no  public  invitation,  the 

perfons 
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perfons  canvaffed  had  not  promifed  their 
votes,  and  wanted  to  know  the  charaflers 
and  circumftances  of  the  candidates ;  th^ 
meetings  were  to  give  them  an  opportunity 
of  feeing  the  friends  of  the  candidates,  and 
of  making  their  inquiries  j  at  Ipfwich  no 
treating  took  place  till  the  friday ;  (for  the 
private  dinners  which  Mr.  Cator  gave  to 
his  particular  friends  in  the  town  cannot 
fall  within  that  defcription,  the  company 
chiefly  conlifting  of  thofe  who  invited  him 
to  Ipfwich)  on  that  friday  WoUaflon  de- 
clined, and  it  appears  that  the  voters  them- 
felves  did  not  expeft  a  conteft ;  the  ftate 
of  the  poll,  in  which  are  only  ftvtn  names 
for  the  petitioner,  fhews,  that  corruption 
was  ufelcfs ;  the  treating  on  the  eledlion 
day  was  chiefly  after  the  poll  (D).  It  is 
not  argued  that  there  mufl:  be  a  conteft, 
in  order  to  give  effeft  to  the  ftatute,  but 
the  want  of  it  may  be  urged  to  encounter 
the  prefumption  by  which  the  counfel 
on  the  other  fide  would  make  Mr.  Cator 
criminal  by  treating;  it  fhews  that  he 
could  have  no  motive  for  it,  and  as-  it  was 
done  without  his  orders,  it  would  be  un- 

juft. 
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juft,  either  to  infer  guilt  from  the  fad,  or 
to  injpute  that  guilt  to  him  :  In  order  to 
do  fo,  the  Committee  muft  fall  into  the 
abfordity  of  fuppofmg  that  the  candidate, 
at  a  time  in  which  he  thought  himfelf  fe- 
cure,  did  neverthelcfs  rifk  that  fecurity, 
•  in  a  further  attempt  to  gain  what  he  was 
already  iiire  of  obtaining,  and  thus  lofe 
the  end  by  the  means. 

Before  the  Committee  can  convift  the 
fitting  member  of  bribery,  by  the  money 
given  fiibfequent  to  the  eledion,  they  muft 
be  convinced,  that  the  voters  were  taught 
to  expert  it,  and  that  Mr.  Cator  was  privy 
to  the  expeflation ;  the  true  queftion  here 
is.  Was  this  lure  in  any  manner  thrown 
.  out  as  an  inducement  to  vote  ?  only  one 
inftance  appears  (and  that  by  the  evidence 
of  a  difappointed  meddler  in  the  eleftion) 
in  which  any  promife  was  made;  Prigg^ 
faid,  he  did  promife  two  or  three  a  gratuity; 
but  he  had  no  authority  for  it,  being  ex- 
prefsiy  employed  to  canvafs  only ;  in  this 
aft  he  exceeded  his  power,  and  his  princi- 
pal cannot  therefore  be  anfwerable  for  it. 

Bribery 
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Bribeiy  is  the  corrupting  a  man  to  giviD 
or  withhold  his  vote,  it  muft  precede  the 
a£l  done  ;  nothing  fubfequent  to  the  vote 
can  efFe6l  it ;  this  was  admitted  by  the 
couilfel  on  both  fides  in  the  cafe  of  Sud- 
bory  * ;  although  two  or  three  of  the 
voters  did  expe6l  money,  and  one  acknow- 
ledged that  he.  received  it  for  his  vote, 
this  only  fhews  the  guilt  of  their  own 
mihds,  not.  of  Mr.  Cator ;  for  want  of 
fuch  connexion  between  the  fubfequent 
aft  and  fomething  prior,  the  whole  evi- 
dence refpeding  the  London  and  Har- 
wich voters  ought  not  to  have  been  re- 
ceived, and  the  Committee  fliould  now 
cbnfider  it  as  a  blank  in  their  minutes. 
'The  number  to  whom  the  .money  w^as 
given  will  not  vary  the  cafe  in  the  leafl:, 
for  a  multitude  of  a6ls,  in  themfelves 
innocent,  can  never  be  conftrued  into 
guilt :  Therefore,  unlefs  each  of  thefe 
payments  is  fufficient  to  fix  bribery  upon 
Mr.  Cator,  all  together  cannot;  even  if 
the  giving  of  thefe  fums  were  conne6led 
^ith  any  previous  promife,  it .  would  flill 

*  2Doug.  Eled.  137^ 
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be  a  queftion  for  the  Committee,  whe- 
ther it  was  given  as  a  compenfation  for 
lofs  of  time,  or  as  a  bribe;  for  in  fome 
inftances  it  appeared  to  be  very  little 
more  th^nan  adequate  fatisfaftion  for 
the  voter's  lofs,  ,and  it  cannot  be  ex- 
pe6led  that  a  Committee  fhould  employ 
their  time  upon .  an  inquiry  into  the 
value  of  a  carpenter's  or  fhoe-maker's 
labour. 

The  proof  offered  of  an  atterript  to' 
bribe  on  the  part  of  Spooner,  amounts 
to  no  more  than  a  promife  to  pay  a 
juft  debt,  without  any  reference  to  his 
vote;  this  requires  no  juftification. 

The  evidence  againft  Mr.  Spooner 
fhews  no  more  than  the  legal  fupport 
which  one  friend  may  give  to  another*; 
although  he  happens  to  have  been  return- 
ing officer,  he  did  not  in  that  chara6ler 
difcover  the  leaft  partiality  or  abufe  of  his 
office ;  he  is  defcribed  as  a  man  of  weight 
in  the  corporation,  and  it  would  be  Arrange 
to  deny  a  man  the  privilege  of  giving  a 
perfonal  fupport  to  his  friend,  on  account 

of 
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of  his  accidental  poffeffion  of  an  office 
with  which  it  has  not  interfered. 

On  the  whole,  if  the  Committee  will 
confider  the  particular  periods  of  the  fe- 
veral  a6ls  charged  to  be  criminal,  and  the 
fituations  of  all  the  parties  copcemed,  their 
motives  and  tendencies,  and  compare  to- 
gether the  whole  ftate  of  the  evidence, 
limply  and  legally,  without  the  aid  of  con- 
jedtures,  they  will  find  it  impoffible  to  fay, 
that  Mr.  Cator  has  obtained  his  feat  by  a 
breach  of  the  law. 

The  Committee  deliberated  on  the  re- 
maining part  of  the  day  on  which  the 
counfel  finifhed,  and  on  the  whole  of  the 
next;  on  the  following  day  (June  i8th) 
aftei'  fome  time  fpent  in  deliberation,  they 
determined, 

iTjat  neither  the  fitting  member  nor  the 
petitioner^  was  duly  eleBed^  and  that  the 
lafi  eleBion  was  'void  as  to  Mr.  Cator  (E), 
which  refolutions  the  chairman  reported  to 
the  Houfe  on  tlie  fame  day  *. 

*  ♦  Votes,  June  i8th,  p.  247. 

NOTES 
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PAGE  34,and4fi.  (A.)  ItmaybeufefuHnthis  place 
to  tranfcribe  the  ftat.  7  &  8  W.  3.  ch.  4.  called 
the  Treating  Aft :  The  title  of  it  is,  ♦'  For  preventing 
charge  and  expence  iti  eleftions." 

Seft.  I .  ^^  Whereas  grievous  complaints  are  made  and 
mamfeftly  appear  to  be  true  in  the  kingdom,  of  undue 
eleftions  of  members  to  Parliament,  by  exceflivc  and  ex- 
orbitant expences  contrary  to  the  laws,  and  in  violation 
of  the  freedom  due  to  the  eleftion  of  reprefentati ves  for  the 
Commons  of  England  in  Parliament,  to  the  great  fcandsA 
of  the  kingdom^  dilhpnourable,an(!f,  may  be,  deftrufti  ve  to 
the  conftitution  of  Parliament :  Wherefore  for  remedy 
riiercin,  and  that  all  eleftions  of  members  to  Parliament 
may  be  hereafter  freely  and  indifferently  made  without 
charge  or  e:xpence.  Be  it  enafted  and  declared  1)y,  ^c* 
That  no  perfpp  or  perfons  hereafter  to  be  elefted  to 
fi^ve  in  Parliament  for  any  county,  city,  town,  borough, 
port,  or  place,  within  the  kingdom  of  England,  domi- 
nion of  Wales,  or  town  of  Berwick  upon  Tweed,  after 
the  tf/ie  of  the  writ  of  fummons  to  Parliament,  or  after 
the  te^e  or  ifluing  out  or  ordering  of  the  writ  or  writs 
of  eleftion  upon  the  calling  or  fum;noning  of  any  Par- 
liament 
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liament  hereafter,  or  after  any  fuch  place  become*  iri^ 
cant  hereafter,  in  the  time  of  this  prcfent  or  of  any  other 
ParKament,  fhall,  or  do  hereafter,  by.  himfelf  dr  them- 
felves,  or  by  any  other  ways  or  means  on  his  or  theii* 
behalf,  or  at  his  or  their  charge,  before  his  or  their  elec- 
tion to  ferve  in  Parliament  for  any  county,  city,  town^ 
borough,  port,  or  place, within  the  kingdom  of  England  j 
dominion  of  Wales,  or  town  of  Berwick  upon  Tweed, 
dkciSly  or  indirecSUy  give,  prefent,  or  allow,  to  any  per« 
fon  or  perfons  having  voice  or  vote  in  fuch  election,  any 
money,  meat,  drink,  entertainment,  or  provifion,  or 
make  any  prefent,  gift,  reward,  or  entertainment,,  or 
ihall  at  any  time  hereafter  make  any  promife,  agrees 
ment,  obligation,  or  engagement  to  give,  or  allow,  any 
money,  meat,  drink,  provifion,  prefent,  reward,  or  en- 
tertainment to  or  for  any  fuch  perfon  or  perfons  in  par- 
ticular, or  to  any  fuch  county,  city,  town,  borough, 
port,  or  place  in  general,  or  to  or  for  the  ufe,  advan- 
tage, benefit,  employment,  profit,  or  preferment  of  any 
fuch  perfon  or  perfons,  place  or  places,  in  order  to  be 
eleSed,  or  for  being  elefted  to  ferve  in  Parliament  for 
fuch  county,  city,  town,  borough,  port,  or  place. 

Se£l.  2-  That  every  perfon  and  perfons  fo  giving, 
prefentingor  allowing,  making,  promifing  or  engaging, 
doing,  afting  or  proceeding,  fhall  be,  and' are  hereby 
declared  and  enabled,  difabled  and  incapacitated,  upon 
fuch  eleSion,  to  ferve  in  Parliament,  for  fuch  county, 
city,  town,  borough,  port  or  place  j  and  that  fuch  per- 
fon or  perfons  ihall  be  deemed  and  taken,  and  are  here-* 
by  declared  and  ena£fed  to  be  deemed  and  taken,  n6 
members  in  Parliament,  and  fihall  not  a£):,  fit,  or  have 
any  vote  or  place  in  Parliament,  but  fhall  be,  and  are 
hereby  declared  and  enadled  to  be,  to  all  intents,  con-^ 

ftru<Slioit$ 


NOTE    S.  65 

ftru&ons  and  purpofes,  as  if,  they  had  been  never  re« 
turned  orele£ted  members  for  the  Parliament." 
,  P.  45.  (B.)  I  do  not  remember  that  the  following 
cafes' were  mentioned  in  this  argument :  In  the  cafe  of 
Bewdley,  10  March,  1676,  (which  was  about  three 
weeks  before  the  paffing  of  that  refolution  on  which  the 
Treating  Aft  was  afterwards  founded)  the  Committee 
reported,  "  that  the  chief  matter  on  which  they  ground- 
ed their  opinion  was,  the  bribery  of  the  fitting  member 
to  procure  the  voices  of  the  electors ;  on  which  they  had 
refolved,  that  he  was  not  duly  ele£ted,  and  that  the  pe- 
titioner was,"  with  which  refolutions  the  Houle 
agiceed.     9  Journ.  397. 

The  following  cafes  happened  after  the  above-men* 
tloned  refolution,  (See  it,  9  Journ.  411.  and  2  Doug* 
eled.  404.)  and  before  the  Treating  ASt.  In  the  cafe 
of  Stockbridge,  15  Nov.  1689)  the  petitioner  complain- 
ed of  bribery  on  the  part  of  the  fitting  member,  who 
retorted  the  fame  charge  upon  the  petitioner,  and  the 
Houfe  declared  the  eleftion  void  for  the  bribery,  10 
Journ.  276,  2869  287. 

In  the  cafe  of  Mitchell,  12  Nov.  1690,  the  fame 
tiling  happened ;  as  the  report  is  fliort,  I  have  tran- 
fcribed  it,  becaufe  it  ftates  the  evidence  on  which  the 
refolutions  of  the  Houfe  were  founded. 

^  The  numbers  on  the  poll  were  thus. 

For  Mr.  Rowe  -  31 

For  Mr.  Courtney  (petitioner)  20 

But  it  was  teftified  by  Peter  Supley,  that  as  to  feven 
^t  polled  fur  Mr.  Rowe,  they  were  nothoufekeepers  i 
one  of  which  only  was  juftified  by  Mr.  Rowe. 

It  was  further  teftified.  That  this  de^on  was  ma«. 

mtged  by  one  John  Atwell,  on  the  part  of  Mr.  Rowe, 

F  who 
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who  had  o^ered  CiX  pounds  apiece  tt>  tbofe  ihtt  tTOuUl 
•  vote  for  Mr.  Rowe, 

Thomas  Riccard  teftified.  That  he  was  prefcnt  the 
evening  after  the  eleflion,  when  his  father  and  eleven 
others,  that  voted  for  Mr.  Rowe,  received  five  poaiKJt 
apiece,  i.  c.  3!.  18s.  6d.  Infilver,  and  a  guinea,  whidi. 
was  faid  to  be  for  their  wives. 

John  Soper  faid  he  had  3I.  r8s.  6d.  and  a  gtkihci 
lor  his  wife  I  and  faw  Richard  Eufiace's  Ivife,  and 
Roger  Nancaroc^s  daughterfeceive  the  like;  and  ftai 
this  money  was  paid  the  morrow  after  the  election. 

John  Atwefl  being  examined  faid.  What  money  hi 
paid  was  for  meat,  and  drink,  and  tobacco,  and  mahy 
he  had  paid  faid,  they  were  not  yet  fatisfied;  and  that  h« 
promifed  no  money  before  the  eleflion.'* 

Hereupon  the  Committee  relblved, 

Firft,  That  Anthony  Rowe,  Efq;  and  his  agenft 
tverg  guilty  of  htihery^  in  hiS  endeavouring  tdbe  eted'« 
ed,  (&c. 

Secondly,  That  he  was  not  duly  ele£led. 

Thirdly,  That  the  petitioner  ^as  duly  de£lcd ;  "ttfth 
all  which  the  Hotife  agreed.     10  Jourii.  489, 470. 

In  the  cafci  of  Wotton-Baflet,  22  Dec.  i6$Oi  ttfc 
chairman  reported.  That  it  had  "been  ftiggefted  Aat  thte 
petitioner  had  obtained  votes  'by  bribery,  'whercijp6)[x 
the  Committ^  had  dire£ied  the  Counfel  6n  both  txiti^ 
•*  to  apply  themfelves  to  the  matter  of  bribery  firft;*' 
and  in  conclufion,  the  petitioner  was  declared  not  duly 
elected,  upon  that  charge,  and  his  agent  was  orderei 
into  cuftody  for  "dift'ributing  bribes  to  the  eleitors. 
10  Journ.  .522.  In  the  cafes  of  Chippenliam  arfd 
Aylefbury,  in  1691 .  10  Journ.  638,  a/id  644^  bribery 
ti^  likewire'tlie  &ibje&  of  the  pevtion^f  -     - 
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In  the  cafe  of  Stockbridgc,  20  Dec..  1693,  theHoufe 
declared  the  ckAion  "  Corrupt  and  voic,"  and  ordcre4* 
z  bill  to  be  brought  in  for  disTanchifing  the  borough 
for  the  bribery  pra£lifed  at  tbat  eietiion,  11  Joursu 

36j37- 

Perhaps  it  has  not  efcapcd  the  reader's  cbfervatioD^ 
that  the  cafe  of  Bewdley  is  much  more  appofite  to  thf 
argument  to  which  this  note  refers,  tban  ihe  others  j 
becaufe  the  latter  came  within  the  penalty  of  the  refo- 
lution,  by  which  bribery  was  declared  to  be  a  caufc  of 
incapacitation;  whereas  the  former  was  determined 
npon  the  general  law  of  Parliament,  without  the  aid 
of  any  exprefs  refolution. 

P-  48.  (C.)  The  principal  obJ€<^of  the  bill  brought 
in  by  Lord  Mahon  at  the  latter  end  of  the  laft  Parlia* 
mcnt,  was,  to  prevent  bribery  at  eleSions  committed 
by  paying  eleSorsfor  lols  of  time  and  travelling  cx^ 
pcnces :  The  firft  fe£Kon  infli(fted  a  penalty  of  500 1* 
for  giving  any  reward  or  entertainment  to  an  ele£tor» 
•*  on  account  of  fuch  perfon's  having  voted  at  fuch 
elc£Hon,  or,  for  or  on  account  of,  or,  under  pretence  or 
colour  of,  any  lofs  of  time,  or  any  eJcpence  or  cxpences 
inctirred  by  fuch  perfon  on  account  of  fudi  eledrion,  or 
in  or  by  his  travelling  to  or  from  the  place  of  ele^ion 
or  of  polling,'*— By  the  fecond  feftion,  the  Committee 
of  eledlion  was  dire£led  to  declare  a  candidate  found 
fuilty  of  fo  doing,  incapfllde  to  ferve  for  thai  Parliar 
mmi.  The  bill  had  fevend  other  claufes,  and  met  with 
great  oppofition,  and  fome  amendment,  in  its  paffagc  ^ 
through  the  Houfe  of  Commons.  .When  itqame  into 
the  Houfe  of  Lords,  Lord  Mansfield  oppofed  it  fl;re- 
nuoufly,  and  after  examining  its  principle  and  tendency 
through  all  its  parts,  declared,  **  That  the  framers  tf 
Fa  ^  the 
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ths  bill  muji  h(xve  been  ignorant  of  the  law  as  it  rtow 
Jlandsj  or  they  never  could  heme  thought  of  fuch  a 
bill:-^That  the  crime  of  bribery  was  already  clearly 
and  fufficiently  afcertained  by  the  law,  for  which  reafon^ 
every  bill  prefcrihing  new  modes  of  prevention,  tended 
rather  to  weaken  and  contraSf  the  laiv,  than  to  enforce 
and  enlarge  it :  —  That  the  palliatives  of  the  bill  by 
which  it  endeavoured  to  allow  of  fatisfadlion  for  real 
expences*j  were  liable  to  great  fraud  and  abufe,  be^ 
caufe  men^s  employments  wefe  fo  various,  that  an 
hour  might  be  more  valuaJfU  to  one  man  than  whole 
days  to  another,  which  rendered  the  difficulty  of  fet^ 
tling  fuch  accounts  infurmountable :  —  That  the  la^f 
in  being  were  fully  adequate  to  the  puntjhment  of  all 
colourable  and  evafvue  means  of  corruption,  under  prs" 
tence  of  paying  electors  for  lofs  of  time :  —  That  he 
had  heard  that  a  Committee  of  the  Houfe  of  Commons: 
bad  allowed  a  condu^  of  this  fort  to  pafs  uncenfuredfy 
hut  that  if  any  fuch  determination  had  been  made^ 
it  was  clearly  illegal.^* — ^Thc  Lords  hereupon  reje£ted 
the  bill ;  the  manner  of  doing  it  was  by  a  motion  fo|r 
Its  being  printed,  which  was  underftood  to  be  an  cx- 
tinguifhment,  becaufe  the  Parliament  was  expeSed  to 
be  prorogued  for  diflblution  the  n^xt  day  (March  24). 

*  The  biir  in  its  amended  flate  contained  a  claufe  for  this  pnr- 
fofc  J  its  fupporters  in  the  Houfe  of  Commons  explained  it  to  be 
an  allowance  of  fuch  payments,  provided  they  did  not  come  to 
the  votir^s  hands ;  thus,  a  candidate  (it  was  faid)  might  pay  a 
coachman  for  conveying  his  friends  to  the  elefHon,  but  not  the 
voters  tfaemfelves  for  coach-hire. 

+  This  was  fuppofcd  to  allude  to  the  cafe  of  Worcefier  ia 

P.  sr. 
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P.  51,  (D.)  The  treating  a£l  has  a  more  compre«» 
henfive  expreffion,  than  the  ftanding  order  of  21  0£t. 
1678  *,  on  which  it  was  founded  j  the  words  of  that 
refolution  are,  <'  if  any  perfon  (hall  by  himfelf,  or  by 
any  other  on  his  behalf,  or  at  his  charge  at  any  time 
before  the  day  of  his  eleiJiorij  give  any  perfon  or  perfont 
having  vote  in  any  fuch  eleftion,  any  meat  or  drink 
exceeding  in  the  true  value  of  lol.  in  the  whole——— 
or  Jhall  before  fud)  ek^ion  be  made  and  declared,  make  any 
other  prefent,  gift,  or  reward,  &c."  the  ftatute  defines 
the  time  generally  "  before  his  ele^ion^'  and  dalles 
in  one  fentence  both  the  entertainment  and  the  other 
prefents,  prohibiting  both  equally  within  the  fame 
period. 

But  the  greateft  difference  between  the  refolution  and 
the  ftatute,  confifts  in  the  evidence  required  of  the 
^ki^s  'y  the  former  declares  the  fa£b  alone  duly  proved 
to  be  bribery,  and  criminal  j  but  the  latter  infers  the 
guilt  from  the  obje£t  and  intention  j  the  feveral  a£U 
rauft  be  done  in  order  to  be  ele^ed^  before  the  penalty 
attaches,  according  to  the  words  of  the  firft  fe£Uon  of 
the  ftatute. 

P.  62.  (E,)  In  confequence  of  thefe  refolutions,  the 
Hpufe  ordered  a  new  writ :  Mr.  Cator  did  not  ftand  a 
candidate  at  the  enfuing  eledion :  I  have  reafon  to  think 
that  his  declining  it  was  owing  to  an  opinion,  that  he 
bad  been  indirecUy  difqiialified  by  the  foregoing  refo- 
lutions of  the  Committee.  I  do  not  know  any  deci- 
fion  in  the  Journals  upon  which  fuch  opinion  is  founded, 
but  thofe  who  fupport  it  argue,  that  when  the  fubjedl 
matter  of  a  petition  againft  a  fitting  menoJier  is  bribery, 

•  9  Journ.  517, 

F  3  and 
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aQJ  his  elcAidn  is  afterwards  declared  voM  upon  that 
|)cthion,  k  tnaft  neccffarily  fellow,  that  he  is  hereby 
found  guilty  of  the  charges  altcdgcd  againft  him,  i.  €^ 
rf  britery,  and  therefore  becotoes  liable  t«  the  inca^ 
pacity  inflitfled  by  the  Aatute ;  that  this  cofifequeitct  is 
Analogous  to  the  cafe  of  a  judgment  at  law  (or  this 
plaintiff*,  which  followmg  upon  the  declaration,  ne- 
ceflarTly  convi£fe  the  defendant  of  the  charges  therein 
Contained.  But  it  ftould  be  coniidered,  that  the  de- 
termination of  a  Committee  is  not  connefted  with  the 
^Ktition  m  the  finne  manner  <s  a  judgment  at  law  is 
with  the  declaration ;  becaufe^  in  the  cafe  fupppfed, 
\iy  a  judgment  the  declaration  is  cxprcfsly  referred  to^ 
Und  the  defendant  is  found  guilty  "  in  manner  and  form 
as  the  plaintiff  bath  alledged,"  whereas  the  decifion  of 
'aCommittee is  feparate  and  independent :  Again,  the 
cTiarges  of  a  declaration  are  fpecific  and  afccrtained, 
\nit  in  t  petition  of  ele£bion  they  are  generally  loofe 
"anfl  complicated  j  befides  which,  the  cftabK&ed  method 
t)f  decifion  upon  it  is  known  to  be  of  the  fame  fert, 
and  it  is  often  irtipoiTible  for  the  parties  themfehes  tt> 
difcover  with  certainty  the  ground  of  the  judgment  from 
'the  judgment  itfelf.  Although  a  petition  may  aHedgc 
^bribery  only,  fpecifically  and  diftinftly,  -it  vrtH  be  ftai 
rompetent  to  the  'Committee  to  detcnnine  againft  the 
-fitting  member  upon  grounds,  upon  wiiich  be  tnay  be 
fuppofed  innocent;  thus,  tbey  may  think  ^at  die  votes 
may  not  hare  been  bribed  with  the  privity  of  the  can- 
didate, or,  that  they  were,  for  feveral  reafons,  reduced 
to  an  equality,  or,  that  the  petitioner  bimfelf  may  have 
ireen  guilty  of  bribery  as  well  as  the  ittting  member  ; 
thefe,  and  other  explanations,  may  be  given  of  deci- 
sions like  the  prefent,  and  ought  to  be  jeceived  in  the 

iavouiable. 
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favourable  prefumption  of  innocence,  tinder  lavs 
which  eftabliih  a  maxim,  that  guilt  is  not  to  be  pre- 
Turned.  The  fimple  refolution  of  a  void  ele^on,  has 
4|o  reference  t!6  the  evidence  in  the  caufe,  and  it  feeoi^ 
more  copfonant  to  law  to  prefume,  that  thofe  who  pro^ 
liounce  upon  the  charge,  would  have  exprefled  their 
fenle  of  the  fitting  m^oib^r's  guilt,  if  they  had  thought 
(b,  than  the  contrary. 

The  iiiftances  are  numerous  in  which  it  (mis  beei^ 
^xprefsly  declared,  that  parties  have  been  guilty  of 
•bribery;  from  which  it  might  well  be  inferred,  that 
frbere  fuch  a  judgment  is  not  e^prefsly  given,  theprin** 
cijrfe  of  it  does  not  take  place.  I  have  found  a  varietj^ 
of  cafes  in  the  Journals,  in  which  it  was  competent  to 
tiie  lofing  parties,  upon  fecond  ele^ons,  to  have  takei^ 
this  objeftion  againft  the  fitting  members,  yet  they 
have  jiot;  the  following  are  of  this  fort.r— Cafe  of 
^Bteyning,  13  Journ,  482.-^Maidftone,  14  Journ.  73. 
^-"-Bofton^  17  Journ.  i45.-^Newcaftle,  14  Journ.  315. 
•p-»Sudbury,  14  Journ.  119.— -Reading,  18  Journ.  455* 
—It  is  not  very  eafy  to  difcover  from  the  Journals  what 
may  have  pafied  upon  this  queftion,  becaufe  they  dp 
not  take  notice  of  the  returns  of  members  not  peti- 
^oned  againft ;  fo  that  many  members  may  have  fate 
upon  fccond  eleftions,  whofe  former  feats  were  avoided 
upon  a  charge  of  bribery,  without  our  being  able  tq 
difcover  this  in  the  Journals.  The  laft  caie  I  have  met 
with,  in  which  this  obje£bion  was  open,  is  Ac  cafe  of 
Poole  in  1769:  Mr.  Gulfton  petitioned  againft  Mr, 
Maugcr*s  eleffion  upon  the  fole  ground  of  bribery  (32 
Journ.  31),  the  petition  much  refembled  diat  in  this  cafcjj 
no  evidence  of  any  other  charge  was  produced,  and  the 
Houfe  declared  his  eledion  void  (ib.  l^jy^^y  199)* 
F4  At 
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-At  the  eleftion  enfuing  upon  the  new  writ,  Mr.  GuU 
feon  and  Mr.  Mauger  were  candidates,  the  latter  was 
returned,  yet  the  other  never  petitioned  againft  this 
return. 

I  have  heard  that  the  contrary  doSrine  to  that  I  am 
contending  for,  was  eftabliflied  by  the  late  cafe  of 
Kirkudbright ;  but  I  haye  examined  the  minutes  of  the 
two  Committees  of  178 1  and  1782,  and  find  it  is  quite 
.  ptherwife :  In  the  general  eleftion,  Mr.  Johnftone  was 
returned  for  this  ftewartry,  and  Mr.  Gordon  petitioned ; 
the  latter  was  determined  by  the  Committee  in  1781, 
to  have  had  the  majority  of  votes,  but,  i^pon  the  cvi- 
fJcnce  of  bribery  brought  againft  him  by  the  fitting 
member,  the  Committee  refolyed.  That  Mr.  Gordon  had 
peen  guilty  of  bribery  at  the  lajl  eleQion  for  Kirkudhright\ 
and  that  the  election  was  void.  Upon  the  fecond 
|eIe£tion  the  fame  parties  became  candidates,  Mr.  John- 
ftone produced  an  attefted  copy  of  the  above  refolution 
,  againil  his  opponent,  tp  the  ele£tprs,ahd  informed  them 
of  his  incapacity  thereby;  no^withftanding  which,  Gor^ 
don  was  elefted  and  rieturned.  Johnftone  petitioned 
againft  him  upon  the  ground  of  this  incapacity,  ai^d 
Ijpon  the  trial  pf  his  petition  in  February,  1782,  the 
pommjttee  for  that  f:aufe  avoided  the  eleSion  of  Mrw 
Gordon  and  feated  the  other  who  had  the  minority  of 
yotes.     See  38  Journ.  i^,  245,  413,  689. 

♦  The  chainnan  did  not  report  this  refolution  to  the  Hon&. 
See  g8  Journ.  ^45. 
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CASE 

Of  the  BOROUGH  of 

MITCHELL, 

In  the  County  of  Cornwall^ 


The  Committee  was  chofen  on  Tuefday,  the  15th  <# 
June>  and  confifted  of  the  following  Members ; 

Sir  Richard  Hill,  Bart«,  Chairman, 
John  Kyn^fton,  Efq; 
John  Lowther>  Efq; 
William  Drake,  jun,  Efq; 
Sir  John  Woodhoufe,  Bart,' 
Kichard  Gamon,  Efq; 
Patrick  Hume,  Efq; 
Sir  Charles  Kent,^  Bart* 
jSir  John  Miller,  Bart. 
Charles  Brandling,  Efq; 
Penn  Afhefon  Curzon,  Efq} 
George  Vanfittart,  Efq; 
George  Jennings,  Efq; 

Nominee, 
Of  Mr.  WiJhraham^ 
George  Dempfter^  E% 

Of  Mr.  Hawkins^ 
PhUip  Ra&leigb^  Efq^ 

Petitioners, 
Rpger  Wabraham,  Efq;*— Chrifiophcr  Hawkins,  £^^ 

Counsel,  ^ 

For  Mr.  Wtlhrahamj 
Mr.  Morris — ^Mr.  Batt. 

For  Mr.  Hawkins^ 
Mr.  Lawrence^'Mi.  Bofcawen. 
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Of  the  BOHOUGH  of 

M     I     T     C     H     E     t    U 

THE  Committee  i»et  on  wednefday, 
June  i6th ; 

Mr.  Wilbraham's  petition  fet  fordi 
a  charge  of  bribery  againft  Mr.  Haw- 
kins, and  alledged  that  a  majority 
of  perfons  legally  intitled  to  vote  had 
tendered  their  votes  for  the  petitioner,  but 
were  rejefled  by  the  returning  officer,  by 
winch  means  there  appeared  on  the  poll, 
for  the  petitioner  twenty-one  votes,  and  the 
like  number  for  Mr.  Hawkins,  in  confe^^ 
qmence  whereof,  both  were  returned. 

Mr.  Hawkins's  petition  in  the  fame 
manner  complained  of  bribery  on  the  parfc 
of  Mr.  Wilbraham,  and  afferted  the  majo- 
rity of  votes  to  be  in  his  own  favpurj  but 

that 
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that  the  returning  officer,  by  rejcfting  votes 
tendered  for  the  petitioner,  had  reduced 
the  numbers  for  each  to  the  equality  above- 
mentioned  *. 

In  confequence  of  this. double  return, 
the  Committee  direfled  the  following 
(landing  order  of  the  Houfe  to  be  read  : 

"  Ordered,  That  in  all  cafes  on  double 
returns,  where  the  fame  fhall  be  contro- 
verted, either  at  the  bar  of  this  Houfe,  or  in 
Committees  of  privileges  and  eleftions,  the 
counfel  for  fuch  perfon  who  fhall  be  firft 
named  m  fuch  double  return,  or  whofe  re- 
turn fhall  be  immediately  annexed  to  the 
writ  or  precept,  fhall  proceed  in  the  firfl 
place  f." 

Accordingly,  as  Mr. Wilbraham  was  firft 
named  in-  the  return  his  counfel  opened 
his  cafe  firfl. 

The  lafl  determination  of  the  right  of 
eleftion  was  next  read,  and  is  as  follows  : 

''  Refolved,  That  the  right  of  eleftion 
of  members  to  ferve  in  Parliament  for  the 

*  Votes,  May  25,  p.  1 6,  17. 

t  21  Journ.  89,  18  March,  i75L7-8t 

borough 
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borough  of  St.  Michell,  in  the  county  of 
Cornwall,  is  in  the  port-reve  and  lords  of 
the  manor  who  are  capable  of  being  port- 
reves,  and  the  inhabitants  of  the  faid 
borough  paying  fcot  and  lot  *."  (A.) 

Then  the  ftanding  order  of  January 
i6th,  1735-6,  was  read-f,  for  reftraining 
the  counfel  from  offering  evidence  againft 
the  right  of  eledion  declared  by  the  laft 
refolution  of  the  Houfe. 

There  were  four  candidates  at  the  laft 
eleftion  for  this  borough,  for  whom  the 
numbers  on  the  poll  were  as  follow :  For 

Howell        27 

Wilbraham  21 

Hawkins      21 

Bofcawen  15 
Mr.  Howell  was  allowed  by  each  party 
to  have  been  duly  elected,  and  was  fo 
returned;  the  only  difpute.was  between 
the  two  petitioners.  The  port-reve,  who 
prefided  as  returning  officer,  had  voted  for 
Mr.  Wilbraham,  and  upon  finding  the 
numbers  for  him  and  Mr.  Hawkins  equal, 

•  13  Journ.  416, 20  March  1700, 

t  22  Journ.  498.    S^e  I  Doug.  Eled.  99. 

declared, 
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declared,  that  if  he  poflefled  a  cafting  voice, 
he  gave  it  for  Mr.  Wilbraham,  but  left  the 
effeft  of  it  to  future  difcuffion :  No  argu- 
ment was  how  ufed  before  the  C<Mnmitteft 
to  fupport  fuch  right  in  the  returning  of- 
ficer ;  it  was  given  up  by  Mr.  Wilbra- 
ham's  counfel(B.) 

No  queftion  arofe  in  this  caufe  oft  the 
right  of  eleftion. 

Thecounfel  for  Wilbraham  founded  hi$ 
claim  to  the  feat  on  two  points : 

Firft,  To  give  htm  a  majority  on  tho* 
poll,  by  adding  to  his  numbers  one  vote, 
which  had  been  reje(?ted  by  the  port-reve^ 
and  by  ftriking  off  two  from  Hawkins's. 

Secondly,  If  they  Ihould  fail  in  the  firft 
point,  to  avoid  the  eledlion  of  Mr.  Haw- 
kins, and  render  him  incapable  of  the  feat, 
by  proving  hiiii  guilty  of  bribery  by  him- 
felf  or  agent. 

The  voter  rejected  by  the  port-reve  was 
William  Nancarrow ;  he  claimed  to  vote 
as  the  occupier  of  a  tenement  called  Fart 
of  Swine  s^  and  had  been  rejefted,  becaufe 
the  Port-reve,  upon  the  evidence  produced 
to  him,  thought  the  tenement  in  queftion 

wai 
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was  occupied  by  one  Luke  Henwood,  and 
hot  by  Nancarrow,  and  allowed  Henwood 
lo  vote  for  it  j  he  voted  for  Hawkins. 

This  tertentent  is  fituated  in  that  part  of 
tfic  borough  which  lies  in  the  parifli  <^ 
Newlynj  the  rate  of  this  j^atifh  was  in  the 
tifual  form,  the  firft  column  defcriUng  the 
fubjeft  rated,  the  iecond  the  occujner,  the 
third -the  annua!  value,  and  the  fourth  tha 
fum  afiefTed  i  thus, 


Swinc'«  tenement       I  R-  Parker  I  i 
Partof  ^itte  [J.Parker  |  i 

Another  part  of  ditto  )  |  i 


1  7 
I  7 
I    7 


tt  was  for  this  other  part  of  ditto  that 
Nancarrow  claimed  to  vote : .  The  counfel 
for  Mr.  Wilbraham  contended,  that  the 
blank  in  the  occupier's  column  was  to  be 
filled  up  with  his  name;  <m  the  other 
fide  it  ^as  contended,  that  Heilwood  ought 
toitand  there  *.     Witneffes  were  called  to 

afcer^ 

♦  There  were  (bme  other  inftancei  of  blanks  for  th#- 
occupier's  name  in  this  rate.  It  was  determined  long 
ago,  that  payment  to  fuch  a  rating  is  fuiEcient  to  gain 
a  fettlement  j  in  the  cafe  of  Hcavytree,  in  Devonfhrre, 
'%  1696,  re;pofted,  >Salk.  478.  the  feffions  had  ad- 
judged^ 
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afcertain  the  point,  and  the  principal  mat- 
ter in  difpute  feemed  at  laft  to  be,  whether 
Nancarrow  had  paid  the  rate  j  for  in  ge-* 
neral,  in  fcot  and  lot  boroughs,  a  man  muft 
be  rated  and  pay  ^  in  order  to  derive  the  pri** 
vilege  of  voting  from  his  occupation.  As 
the  difpute  turned  on  fadte  merely,  I  do  no 
more  than  ftate  it  generally,  according  to 
the  plan  I  have  laid  down  for  compiling 
thefe  Reports. 

The  two  votes  objefted  to  on  Mr. 
Hawkins's  poll  were  thofe  of  Luke  Hen- 
wood  above-mentioned,  and  of  Jofeph 
Hooper ;  the  cafe  of  the  former  depended 
on  that  of  Nancarrow ;  as  to  the  latter,  it 
was  admitted  that  he  was  rated  by  name 
and  had  paid  to  the  rate  5  the  objeftion  was 

judged,  that  a  rate  on  the  houie  without  a  rate  on  tbe 
perfon,  was  not  fufficient  to  make  2t  fettlement,  but 
the  Court  of  King's  Bench  quafhed  the  order  of  fe£- 
fions,  and  this  judgment  has  been  confirmed  frequendy 
fince ;  particularly  in  a  cafe  reported,  Doug,  543.  of 
the  parifh  of  Heckmondwick,  where  the  occupier  paid 
*to  a  rate  under  the  name  of  a  perfon  deceafed  ;  which 
cafe  was  founded  upon  one  in  Mic.  18  Geo.  III.  Tht 
King  and  WalJalU  where  the  deifcription  in  die  rate 
was,  "  Late  Lowbridge's." 

3  that 
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that  at  the  time  of  his  being  rated,  which 
was  at  Eafter,  1783^  he  was  not  the  occu- 
pier of  the  tenement  for  which  he  was 
rated,  and  did  not  become  fo  till  the  July 
following. 

When  tlie  counfel  for  Wilbrdham  were 
going  to  produce  evidence  of  this  fa6l,  the 
counfel  for  Hawkins  obgedted, 

That  the  Committee  ought  not  to  receive 
fuch  evidence  at  this  diftance  of  time,  becaufe 
the  ftatute  17  Geo.  II.  ch-  38.*  f.  4,  which 
empowers  parties  aggrieved  by  fuch  a  rate  to 
appeal  to  the  quarter  feflions  againfl:  it, 
confines  the  appeal  to  the  next  feflions  (C)- 
That  the  obje6tion  now  made  to  Hooper 
pught  to  have  been  the  fubjeft  of  an  appeal 

♦  It  Is  in  lubftance  as  follows : 

*'  If  any  perfon  fhall  be  aggrieved  by  any  rate  or 
afleflment  made  for  relief  of  the  poor,  or  (hall  have  any 
material  objeftion  to  arty  perfon's'  being  put  on  or  left 
out  of  fuch  rate  or  afleflment^  or  to  the  fam  charged  on 
any  perfon  or  perfons  therein,  or  to  any  thing  done  by 
the  juftice  or  overfeer,  he  may,  giving  reafonable  notice 
fo  the  churchwardens  or  overfecrs,  appeal  to  the  next 
feffions  5  but  if  reafonable  notice  be  not  given,  then  the 
juftices  fhall  adjourn  the  appeal  to  the  next  quarter  fef- 
fions after/' 

G  to 
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to  the  fciSons,  whi^  is  the  proper  jIm4|S. 
didlion  for  det-ermin-mg  fueh  cafes  >  a»d  tfee 
parties  not  having  taken  that  courfe,  as  t^ 
ftatijte  diredls,  mnft  be  c<»fid^ed  to  haw 
acquiefced  in  the  rate  -,  That  the  Committe©^ 
Hnder  thefe  circuroftances,  wou*M  i»ake  the 
rate  their  guide^  eon^Drmabty  to  the  prac^i^ 
tice  of  former  eommittees,  particular 
Aofe  of  St.  Ives  *,  and  Prterborough  -f^,  in 
which  this  queffion  had  been  v^ry^  fiaJly 
considered  and  very  deliberately  determin- 
ed :  That  in  thofe  caufes  a  cfiftinfticm  Jiad 
been  allowed  between  cafes  which  concQig» 
the  rating  only,  and  thofe  in  which  th© 
parifli  officers  are  charged  with  ciiradnality 
in  making  the  rate  -,  in  the  latter  a  grealtep 
latitude  being  permitted  to  the  parties 
complaining-;  That  if  fuch  a  charge  wqre 
ftow  made,  thei^e  might  be  rqafan;  for  ent^iv 
ing  into  the  complainf,  but  that  i^ot  being 
the  cafe,  the  Committee  ought  rather  to 
follow  an  eftablifhedi"ule,  than  open  their 
jurifdidion  to  all  the  inquiries,  of  a  CQuyt^c^ 
quarter  &ffions. 


*  2  Doug.  ElecSt.  393,  to  396. 
t  3  Doug,  Ele£t.  loi,  ^116. 


The 


MITCHELL.  «j 

The  cw»fel  for  Mr.  Wiibraham  very 
caitdyiy  allowed  the  propriety  of  tjus  argu^ 
ipentj  they  ]&id»  Tl|iat  although  it  was  im-^ 
po£]hlef(^htQ»  tohavc  had  the  benofifqf  9ft 
appeal:  agamft  ^.rate^as  not  being  within 
thejtfi:,  aiid  not  having  at  that  tinie  any 
connedtion  with  Mitchell;  yet,  aathe  pro-* 
per  remedy  by  appeal  had  been  marked  out 
by  theftatute,  asuithe  decifions  of  the  St.  Ives 
aiadPeterboroiigh  ©onMnittees  were  dirc6lly 
in  pcQnt  to  l^is  queilion,  and  had  been  de^ 
iiberately  made,  they  fuibmitted  tp  their 
authority  and  renounced  the  obje6lion  to 
Hoopcr'si  vote. 

The  remaining  part  of  die  cafe  upon  th^ 
diarge  of  bribery,  confifted  of  evidence  to 
prove  Mr.  Hawkins  guilty,  by  having  en- 
deavoured to  corrupt  a  voter  by  means  of 
one  Cudrgenvien,  f^  to  be  his  agent,  and 
ahb  by  having  made  the  fame  attempt  him- 
iel£. 

As  ta  the  firft,  two  witnefles  were  called 
ei\  the  part  of  Wiibraham  to  prove  the 
agency  of  Curgenven;  from  whom,  it  ap- 
peared, that  he  canvaifed  the  town  iti  Com- 
paq ivith  Hawkins,  that  he  alfb  went 
G  z  about 
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about  alone  to  aik  votes  for  him/ that  he 
afkcd  the  vote  of  one  of  the  witneflfeisi  for 
Mr.  Hawkins  in  his  prefence  and^xuitly 
tvith  him,  that  Gurgen\^en  waS  fteward  to 
Lord  Falmouth,  onMYhofe  intereft  Mr. 
Hawkins  flood,  and  that  he  and  Curgeri- 
ven  refided  together  during  the  eleftion  in 
the  houfe  of  an  agent  of  Lord  Falmouth^st 
After  this  evidence,  Wilbraham's  ;  counfcl 
called  a  witnefs  in  order  to  prove  an  aftof 
bribery  by  Curg^nven ;  this  was  objedted 
to  by  the  counfel  on  the  other  fide,  who 
argued,  ;      ^ 

That  fufficient  evidence  had  not  been 
produced  of  the  agiency  of  Curgenvcn  toin- 
title  the  party  accufing  to  offer  evidence  of 
his  a£ls  fo  as  to  affeft  Mr.  Hawkins;  That 
they  ought  to  fhew  that  he  was  an  agent 
for  other  purpofes  than  canvaffing,  ajid 
had  fome  authority  for  the  purpofe  then 
carrying  pn  -,  or  at  leafl,  for  the  difpofal  of 
money  for  the  expences  of  the  election  j 
That  an  agent  was  one  employed  to  aStfor 
another  ^^  and  though  the  modes  of  this 
employment  are  fo  various  as  to  be  almofl 
indefinite,  yet  there    are  certain  general 

*  See  3  Doug.  Elefl.  263* 

prin- 
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principles  by  which  judges  fhould  always 
be  .directed  to  their  conclufions  upon  the 
fubjqfi:;  one  of  thefe  is,  that  fome  allowance 
or  approbation  exprefs  or  implied,  or  fub- 
fequent  aflent  on  the  part  of  the  principal 
to  the  a61:  of  the  fuppofed  agent,  ought  to 
be  proved,  before  the  guilt  of  that  a6t  can 
be  imputed  to  the  principal :  That  in  the 
prefent  inftance  no  previous  authority  or 
fubfequent  aflent  on  the  part  of  Hawkins, 
had  been  proved  as  to  any  other  afts  of 
Curgenven  than  his  afking  votes  for  him ; 
in  which  he  had  done  no  more  than  one 
friend  may  lawfully  do  for  another,  and 
which  is  often  done  by  perfons  between 
whom  and  the  candidate  there  is  no  privity 
or  connexion:  That  the  confequences 
would  be  monflrous  of  determining  thiat  a 
candidate  fhould  be  anfwerable  for  the  con-  * 
du6l  of  thofe  who  may  have  accompanied 
him  in.  his  canvafs  or  folicited  votes  for 
him;  any  man  might  in  this  manner  be  en-r 
abled  to  avoid  the  ele6lion  of  his  opponent. 
That  it  might  perhaps  be  jufl  to  pre- 
fume  the  principal's  aflent  in  cafes  where  a 
previous  foundation  has  been  laid  for  it; 
G  3  as, 
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wiieffe  d¥i  fnclination  to  futceed  by  fertlb^ 
was  tkariy  proved  by  the  decferat^  ^ 
Syfces  "  that  he  tboiM  J^end  his  mHiioir  ^ 
Wie^  io  get  the  boron^h  *^;"  fodi  evidteftcfe 
/6f  geftfeftal  coh^u<a  is  *Antanioiint  to  tM 
l^aitidilar  proof  of  p^ffoWaJ  aflent  Jft  tl* 
J)rin6ipsil ;  that  is,  it  raifes  S  prefurhptiett 
of  ft  fo  ftr6*ig,  that  it  is  incHftubeftt  dft  th* 
other  party  to  clear  himfeff-  In  the  liatft 
cafe  of  Cricfclade,  in  17^81,  fimilarcircito* 
ft^ices  appealed  oh  the  part  6f  the  candU 
dates  ;  but  as  nothing  trf  this  fort  has  been 
attempted  by  Mt.  HaWkinSj  and  no  iilegd 
condtift  has  been  proved  againft  him,  thfe 
Committee  ought  to  ipejeA  the  evideftce 
oiFered  to  induefe  a  prefumption  of  \M 
pilt ;  particularly  when  it  is  ki  the  power 
of  the  adverfe  party  to  examine  Otfrgenvteft 
himfeif  as  to  the  authority  that  Mr. 
Hawkins  taay  have 'given  hitti  qfri  tftSs 
iju'bged:  -f-. 

*  This  expreffion  was  not  cited  from  Mr.  Doogks's 
rfportof  that  cafe. 

t  See  3  Doug.  EleA.  ^67, 272,  the  cafe  oif  an  agent 
jfidt  allowed  to  be  called  on  the  part  of  the  Jkihgineht- 
ber^  when  thus  accufed. 

The 
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The  rounfa  for  Mr.  Wilbrafearn  argtiw 
*4  1%^  if  it  wcfe  requiired  in  fbck  cafes  to 
briag  evidence  of  ^xprefs  ageecy  for  tl^ 
parpc^  of  bribery,  it  wofiM  be  almoft  kn- 
poffible,  from  the  B^tuife  of  thiiigs,  ever  to 
Iprove  a  candidate  gtailty  of  bribery  by  his 
^KgesfttS;  aH  di&<ivery  from  that  quarter 
nmiM  ht  thereby  at  once  flixrt  out :  But 
tJit  rule  of  evidence  generally  praftifed  in 
<2di»toiTtees  has  been  much  more  liberal ; 
^eafandlfle  evidence  of  agency  is  ail  they  have 
i«e<jefiped  in  thofe  ads  by  which  the  prin- 
cipal is  afiefted.  Such  was  the  praflice  in 
the  c&ife  of  ikhefter  *,  and  the  iaft  cafe  of 
Grickfedd,  ^d  others  that  might  be  men- 
tioned 5  in  the  ka:er  the  circumftances  of 
agency  were  n<*,  tfs  ha«  been  faid  on  the 
iD^iesrfide,  dediic^  fi^n  the  general  con- 
^tjfi^  6f  the  candidates,  btrt  very  fimilar  to 
^offe  of  the  prefettt  caffe:  Biiftow  was 
fhfete  |)roved  to  be  the  agent  of  Lord  Port- 
ctefter,  it  was  proved  that  Macpherfon 
Aobd  on  Lord  Portchefter's  imereft,  and 

♦  I.prefoftie  the  point  alluded  to  is  that  in  3  Doug. 
Elea.  160, 161 ;  Mr.  Morris,  Ivho  in  his  argument  re- 
ferred to  tbefe  <?afes,  had  teen  counfel  in4}0lh  of  them. 

Q  4  tliat 
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that  Briftow  canvaffed  for  him  in  company 
with  Lord  Portchefter  (who  was  then  a 
commonner) ;  under  thefe  circumftances 
evidence  of  Briftow's  a6ls  of  bribery  wa$ 
received  againft  Macphcrfon. 

It  is  not  denied  that  there  may  be  agents 
employed  in  different  charafters  at  elec- 
tions, and  that  an  agent  for  one  buliriefs 
may  have  no  connection  with  other  fehemes 
of  the  candidate ;  an  agent  may  be  ap- 
.pointed  to  attend  the  poll,  to  order  an 
entertainment,  &c.  which  employments 
may  be  diftinft  from  each  other,  and  this 
diftinftion  is  the  fubjedt  of  proof-  But  if 
a  candidate  will  carry  his  friend  along  with 
him  throughout  the  eleftion,  and  be  joined 
with  him  upon  all  occafions,  he  muft  an^- 
fwer  for  the  confequences ;  common  exr- 
perience  juftifies  the  prefqmption  of  ^ 
clofe  conn,e6lion  between  them,  As  to 
the  argument,  that  there  ought  to  be  fon\e 
proof  of  affent  or  approbation  on  the  part 
of  the  principal,  the  rule  of  evidence  be^rs 
the  contrary  way ;  in  fuch  circumftances 
Jiis  aj/enf  is  to  be  prefumed  to  the  a6ls  of 
/u?h  a;>  agent^  and  it  is  incumbent  on  the  ^ 

candi-7 
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candidate  to  prove  the  difleiit,  as' he  cafily 
may,  if  it  exifted :  This  is  conformable  to 
the  general  praftice  of  mankind,  and  to 
the  acknowledged  principles  of  the  times. 

But  without  entering  fo  minutely  into 
the  queftion,  it  feems  only  heceffaiy  to  fay, 
that  the  objedion  has  been  taken  too  foon.> 
if  the  evidence  before  given  fhall  not  be 
confirmed  by  that  which  is  to  follow,  it 
carl  do  no  harm  :  Perhaps  the  manner  in 
which  Curgenven  may  appear  to  have 
a6led  upon  this  occafion,  may  ferve  to  prove 
at  the  fame  time  his  agency  and  the  bribery 
compleat. 

The  Committee  after  having  deliberated 
on  the  queftion  came  to  a  refolution, 
"  That  Curgenven's  agency  had  not  yet 
been  proved." 

The  counfel  feeming  to  have  doubts  as 
to  the  efFe6l  of  this  refolution,  the  chairman 
afterwards  explained  it  by  faying,  "the  Com- 
mittee did  not  mean  hereby  to  preclude 
them  from  going  into  evidence  of  theafts  of 
Curgenven,  or  any  other  evidence  to  fup- 
port  their  cafe  \  that  they  would  be  under- 

ftood 
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tftoadMAily  to  have  gm)n  »ft<cip«li«h  bh  ten 

■  "ttee  Gdtrnfel  for  Hawkft^s  HM  wflied  t6 
hft^t  tfn!rteift&(»fl  ?fcfc  itffoftetteii  to  have  re- 
i^fiJAred  ¥i6tr^er  ^6f  'of  Cte^enV€n's 
«^iey ,-  bdfiw^  thfe  i*d*fi}ffi6h  of  evidente  «!f 
ImSs  »fts :  Bi3t  At  C5h^irFftJte  ?fi»d  ft  \^A 
1[*dfi  'ftrffieieritly  -^^ined,  ^ftsft'^'fired  th«t 

I  Mvfe  thdulght  fsfia^v  ro  ijimk  -a  paitt- 
«i9ar  ftatenfJttit  of  tlie  ^ev5a«»ee   ^  thfe 

ttftre^1fre<fti«ifly  t6  ^hf^fe  who  feavfe  feeieh 
ufed  to  draw  conclufions  of  (adi  fi^dta  ftie 
teftimony  of  witnefles  delivered  viva  voce  j 
the  great  advantage  which  tMs  kind  of  tef- 
iimoriy  has, over  wfitteTi  ^gpofiwbn's,  con- 
fifts  in  'the  oipporturi'ify  6f  ^bferving  the 
manner  and  charat^er  with  which  a  "wit- 
"heis  ':^eaks  J  From  theife  is  ^erfved  the  heft 
tiieaTurfe  fot  ^'fceftaining  the  cfedft  dae  to 
liim.  feut  this  "advatitagfe  is  oftfeti  loft  by 
committing  Jt  to  vfrritirig ;  a  tvrt'tfen  ^efrto- 
■fition  may  have  all  the  drtilftiftahces  ttf 
authenticity  and  laputh,  ■which,  if  ddivered 
1)y  flie  deponent  befbf  e  a  jury,  mi^t  ha\te 

bQ?n 


*»  I  t  C  H  fe  L  L,  ^ 

%eeh  iKfregafded.  It  fcttned  to  me,  ifhat 
the  Gommittcc,  in  foitmng  thfe  opinion  I 
am  about  to  mention,  of  the  fafts  of 
^fribtery  related  by  the  witnefs  (for  there  was 
but  one  to  thi^  point)  muft  have  been  led 
%Y  his  appearance  and  manner,  to  give 
little-tredit  to  5iis  evidence :  It  would  there- 
fore be  u&lefs  to  ftate  the  particulars  of  it, 
fthtt  t  written  narrative  of  the  fafts  cnight 
want  fome  of  thofe  qualities  which  led  to 
fte  dccifion. 

The  Committee,  at  the  end  of  the  day 
Wi  Vfrhich  Mr.  Wilbtaham's  counfel  finifh- 
'ed  his  cafe,  aftfer  the  leading  Courifel  for 
Mr.  Hawkins  had  concluded  his  obferva- 
'tions  Mpdn  it,  ReMved, 

"  Thaft  it  is  t/he  opinion  of  the 
Cdnrmittee,  that  no  fufficient  proof  of 
bfibeiY  has  been  brought  againft  Mr, 
HawMns,  and  that  no  evidence  need  be 
^eaflM  m  his  juftification  on  that  point."  ' 

The  chairman  irtraiediately  comnrani-f 
ttited  this  refolution  to  the  parties. 

Mr.  Hawkifts's  cafe  beihg  thus  relieved 
fronfi  the  charge  of  bribery,  confifted  of 
three  parts  i  which  were, 

I  Firft, 
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JFirft;^  To  maintain  an  equality  with  his 
opponent  upon  the  evidence  .akeady  pro- 
duced on  his  part. 

Secondly,  To  ftrike  off  four  of  his  votes 
upon  particular  objeftions. 

Thirdly,  To  add  one  vote  to  his  own 
poll  whom  the  port-reve  had  rejedted. 

For  the  7*eafon  before-mentioned*,,  I 
(hall  give  only  a  fummary  view  of  the  Ic- 
veral  heads.  > 

Upon  the  firfl,  it  was  contended,  that 
Wilbraham  had  not  eflablifhed  by  evidenca 
Nancarrow's  right  to  vote,  as  paying  to  . 
the  rate  for  the  tenement  claimed  by  him, 
and  that  therefore  he  could  not  be  added 
to  his  poll :  But  fuppofing  the  court  to  be 
of  opinion,  that  Kenwood's  vote  could  not 
be  fupported  on  the  other  fide,  his  lofe 
would  be  amply  compenfated,  for  upon  the 

Second  head,  They  objefted  to  two,  W. 

Saundry  and  W,  Parkes,  for  not  being 

rated :  Thefe  men  voted  for  tenements  in 

Newlyn  parifh,   under  the   rate  made  at 

Eafter  1783,     It  is  ufual  to  make  the  rate 

l^nnually  about  the  time  of  Eafter,  for  the 

0 

*  Page  8o, 
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year  preceding,  and  the  new  rate  for  this 
parifti  had  not  been  made  at  the  time  of 
the  eleftion  * :  The  above  rate  therefore 
defcribes  the  occupiers  of  the  year  1782, 
or  thofe  at  the  time  of  the  rate :  In  it  no 
occupier's  names  are  given  to  the  tene- 
ments for  which  they  voted,  and  the  coun- 
fel  for  Hawkins  faid,  they  would  prove, 
that  neither  of  the  two  was  in  poffeflion 
in  the  year  1782,  nor  till  Chriftmas  178^3, 
and  confequently  could  have  no  title  to 
vote*.  : 

They  objeded  to  a  third,  H.  Treweek, 
junior,  for  occafionality ;  that  he  was  put 
Into  a  colourable  poffeflion  of  the  lene- 
tnent  for  which  he  voted,  for  election  pur- 
pofes  s  and  to  the  fourth,  J.  Parker,  that 

*  The  eledlion  came  on  April  6th,  Eafter-day  was 
April  nth.  * 

*  The  argument  ufed  upon  the  objeSion  to  Hooper's 
Vote  by  thecounfel  for  Mr.  Hawkins  (fee  p.  81.)  might 
have  been  urged  here  in  favour  of  Mr.  Wilbraham,  if 
the  names  of  the  voters  had  been  inferted  in  the  rate  j 
but  as  no  names  are  fpecified  in  the  rate  for  the  tenc- 
irnents  of  thefe  voters,  there  could  be  no  foundation  for 
the  appeal  given  by  17  Geo.  II.  ch.  38.  as  to  the  two 
VOt«rs. 

3  h<? 
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ke  was  not  a  true  inhabitant  oS  Mitch€^„ 
but  of  the  neighbotimng  village  of  St^ 
Auftte,  and  that  his  mother  in  fad  occio;- 
pied  the  tenement  for  which  he  voted. 

Third  head,  Fpederick  Knight  had  ten- 
dered his  vote  for  Hawkins  £oi*  a  tenement 
HI  that  part  of  the  borou^  which  lies  'm 
the  parifli  of  St.  Enqder;  and  had  been  re^ 
jefted  by  the  port-reve  upon  an  obfe6tion 
t^kcn  on  the  part  of  Wilbraham,  agak^ 
the  rate  of  this  parifh,  madle  on  the  26tli 
of  March  1784,  for  occafionality  :  It  was 
alledged  to  have  been  niiade.  befpre  the 
uiual  time,  for  the  purpofe  of  the  ele^tion,^ 
and  that  therefore  no  right  ta  vote  could 
be  gained  imder  it(D)^  Knight's  nanw 
was  on  this  rate,  but  not  on  the  fprmor. 
No  other  objedion  was  made  to  his  vote, 
and  the  counfel  for  Mr.  Hawkins  under- 
took to  prove  the  rate  to  have  been  duly 
madCi  and  without  any  view  to  tjie  el^c? 
tion ;  but  they  faid,  it  would  be  an  imnwu. 
terial  queftion,  and  the  poll  would  not  be, 
afFe6led  by  it,  becaufe,  if  it  covdd  be  fup^ 
pofed  that  the  objefliQn  AiovU  p^Qvail  b^ 
fore  the  Committee,  it  would  give  efFeft  te 

the 
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the  rate  of  Eafter  1783 :  In  this  rate  the 
name  of  W.  Hen  wood  flgftds,  wh»  ten- 
dered his  vote  for  Hawkins,  and  had  been 
refufed:  (but  his  name  had  been  ftruck  out 
of  the  rate  of  this  year,  upon  an  appeal  to 
the  feffions  Jince  the  eledlion;)  if  Knight 
therefoFe  fhoukl  be  reje6ted,  W.  Henwo^d 
muft  be  received  in  his  room-  This  man 
ftpod  in  the  fgme  predicanfient  as  Jofeph, 
I^ooper  befpre-meaitiQaed  (in  p.  8q.)  an^ 
bad  be^n  f((W  that  oimk:  r^e^^  by*  ^ 
Pbrt-reve ;  but  for  the  reafen  wlikrh  de*- 
termined  Hopper's  cafe,  pn^ht  now  to  be. 
i^Qred  to  the.  ppAU  if:  thfe  i»^i?i?y  iiit» 
Knight's  cafe  flKodd  «Hak€  it  nec^l^y*. 

Upon  thde  feveral  queftions,  wiiich  con- 
lifted  fornetipies  of  law  mixed  with  faft,^ 
the  Committee  dsclar^d  uq  fejiaratQ  ogd.- 
ftipia,  biAt  deteroaiued  genoiiaUy,  "PhMMi?.. 
Hiiwkins  was  duty  returned',  and  ^kc^ 
eleBed\  which  refolytions  the  chairman 
re^prted  tp  th.e,  Hpufe  June,  za  f . 

♦  Ugoij  comparing  the  relative  4?Jtes  of  Eafter  aQ<J 
the  rate  of  St.  Eagder  in  former  years,  with  t|Vofe  of 
this  ye V,  the  laft  i;atQ  appeared  to.be  jiUlified  by  pre- 
cedent. See  27  Journ.  254.  upon  the  fame  queftion 
in  the.cafe  of  Mitchell  in  1755. 

t  Votes,  p.  258. 
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I  have  been  led  to  tbefe  particular  obfervations  ox^ 
the  ftat^  of  Mitchell,  by  a  doubt  contained  in  a  judici- 
ous note  fubjoined  by  Mr,  Douglas  to  the  cafe  of  Poole 
(2  Doug,  Ele£l.  p.  298).  It  is  there  queftioned,  upon 
the  authority  of  Lofd  Holt,  whether  inhabitants  not 
incorporated,  are  legally  capable  of  the  right  of  fend- 
ing members  to  Parliament,  except  by  prefcr.iption  5, 
the  cafe  of  Weftminfter  there  mentioned,  fhews  thc^ 
author's  own  opinion  upon  the  fMbje6i.  He  is  con<^ 
firmed  by  many  other  inftances ;  Mitchell  is  one,  th^ 
right  of  reprefentation  commenced,  there  in  the  f%^me 
reign  with  that  of  Weftminfter ;  in  Callington,  New- 
port in  Cornwall  ai)d  Minehead»  none,  of  yjhi^h  arq 
corporations,  the  right  of  eleftiqn  is,  in  inhabitants^ 
yet  their  reprefentation  has  alfo  commenced  within  time^ 
of  memory :  Newport  having  firft  fent  members^  in  du; 
reign  of  Edward  VL  the  two.  others  in  the  r^igx)  0^ 
Elizabeth, 

The  trijth  is,  that  no  fyfteni  founded  on  maxincfs  of 
modern  law,  can  account  juftly  for  the  wonderful  yaf; 
riety  that  occurs  in  parliamentary  reprefentation.  1^ " 
its  origin  it  is  cjitirely  feudal,  and  its  napdern  ufe  cs^^ 
only  b;e  explained  by  tracing  the  changes  which  feuda^ 
tenures  and  feudal  principles  have  undergonei. 

The  antient  hiftory  of  boroughs  does  not,  coniirn^ 
the  opinion  above  referred  to^  which  Lord  Chief  Ju^ipe 
Holt  delivered  in  the  cafe  of  A^hbyand  White:  For 
there  is  good  reafon  to  believe,  tliat  the  e^eiSlions  m 
boroughs  w^re  in  the  beginnii^g  of  reprefentafioa  {>o-^ 
pular  J  yet  in  the  reign,  of  Edward  L  there  were.,  not^ 
perhaps  thirty  corporations  in  the  kingdom :  Who  then 
eledted  the  members  of  boroughs,  not  incorporated!! 
plainly,  the  inhabitanjts,  or  burghers  (fqr  at  diat  tijro^  . 
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fevery  inhabitant  of  a  borough  was  called  a  turgefs) ; 
)kni  Hobart  refers  to  this  ufage  in  fuppqit  of  his  opinion 
in  th6  cafe  of  Dungannon,  Hob.  15.  12  Co.  121. 
The  manner  in  which  they  exercifed  this  right,  was  the 
fame  as  that  in  which  the  inhabitants  of  a  town,  at 
this  day,  hold  a  right  of  common,  or  other  fuch  privi- 
legCi  which  m&ny  poflefs  who  are  not  incorporated  *. 
When  I  fpeak  of  corporations  fn  the  foregoing  paffage, 
I  ufe  the  word  in  that  fenfe  in  which  it  is  now  under- 
ftood,  to  meah,  bodies  politic  having  perpetual  fuccef- 
fioii  and  poflefHng  various  independent  powers  which 
individuals  cannot  attain :  But  we  muft  not  imagine 
that  tbefc  pdwers  were  conveyed  to  boroughs  in  the  firft 
charters  which  they  received  from  their  feudal  fove- 
reign,  whether  king  or  lord;  It  appears,  from  the 
ftatc  of  thie  boroughs  of  this  kingdom  defcribed  in 
Domefday-book,  all  of  which  are  quoted  by  Dr. 
Brady  in  his  Hiftory  of  Burghs,  that  the  inhabitants  of 
them,  in  the  period  of  that  furvey,  \^ere  the  vaffals  of 
die  lord  of  the  borough,  (who  in  many  was  the  king) 
br  villeins  appendant  or  in  grofs :  They  paid  for  their 
lands  and  <lwellings  different  fervices  to  the  lord^  and 
generally  a  kind  of  protection  money  for  liberty  of 
trading,  for  exemption  from  certain  burthens,  and  for 
bther  privileges,  according  to  the  fituation  and  extent  of 
the  borough.  As  theii*  numbers  and  wealth  increafed, 
-ttiey  becamfe  able  to  buy  in  thefe  rents  and  fervices,  the 
king  or  Idrd  refcrving  6nly  a  chief- rent  in  their  ftcad, 
imd  thus  they  procured  grants  that  their  borough  (hould 
t)C  *^  liber  burgus,"  and  they  themfelves  became  "  //- 
hri  burgenfes,"  i.  e.  emancipated  from  the  rigours  of 
the  feudal  fttbje£tion,  in  the  fame  manner  a^  liberi  ho* 

*  Sec  Co.  Lit,  110.  b* 

H  2  mines 
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mines  were  contradiftinguifhed  from  bondmen.  Bo- 
roughs upon  the  fca-coaft  were  the  firft  in  procuring 
thefe  grants,  from  their  greater  fubftance,  and  from 
the  defire  of  the  inhabitants  to  obtain  the  freedom  of 
their  port  to  themfelves.  Hereby  the  fovereign  yielded 
up  the  immediate  fruits  of  his  lordfliip,  either  for  a 
fum  of  money,  or  certain  annual  rent,  or  in  order  to 
improve  his  eftate  by  the  encouragement  of  trade. 

To  one  who  does  not  confider  the  fubjeft  in  this 
point  of  view,  the  expreffion  "  liber  burgus"  in  the 
firft  charters  to  boroughs,  containing  the  firft  and  great- 
eft  privilege  in  them,  muft  appear  unintelligible.  But 
it  will  be  found  to  have  been  the  moft  effential  piart  of 
the  charter,  for  as  their  former  ftate  was  a  dependent 
vaffalage  of  the  loweft  kind,  they  are  thereby  raifed  to 
a  ftate  of  freedom,  and  their  place  of  refidence,  their 
burgh,  is  made  free  too,  and  exempted  from  the  imme<» 
diate  jurifdiftion  of  the  lord.  This  is  the  origin  of 
free  boroughs  and  free  burgefles  * ;  in  the  firft  charter 
to  Dunwich,  King  John  grants  *'  quod  burgum  de 
Dunewic  fit  liberum  burgum  noftrum  ;"  fo  to  Bridge- 
water,  "  diledto  &  fideli  noftro  Willielmo  Brieverquod 
bruge  Walteri  fit  liberum  burgum  &  quod  ibi  fit  libe- 
rum mercatum  &  una  feria  cum  theloneo,  paagio, 
pontagio,  paflagio,  leftagio,  ftellagio,  &  cum  omnibus 
aliis  liberis  confuetudinibus  ad  liberum  burgum 
pertinentibus.     Conceflimus  etiam  praedifto  Willielmo 

quod  praediSi  burgenfes  fut fint  liberi  bufgenfes, 

&c."  Brady  Hift.  Bur.  Appendix  13  &  22,  the  au- 
thor has  there  printed  feveral  other  charters  of  the  fame 
import.  In  the  firft  charter  to  Pontefraft,  dated  in 
1 194,  the  lord  of  the  borough  grants  to  his  burgefles 

•  Sec  Brady  Hill.  Bur,  100. 

•f 
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of  Pontcfraft  their  liberty  and  free  burgage,  and  their 
tofts,  yielding  yearly  for  all  fervice,  and  for  every  whole 
toft  12  d :  For  this  and  fome  other  favours  the  burgefles 
pay  their  lord  300  marks.  The  ftate  of  fervitude  in 
which  the  inhabitants  of  towns  were  held  under  the . 
feudal  fyftem,  prevented  them  from  improving  their 
fituation  to  their  own  benefit,  or  to  their  lord's  :  Con- 
fideratiorls  of  this  kind  may  have  occafioned  the  firft 
grants  of  privileges  to  theuj.  But  the  idea  of  a  cor- 
poration, corpus  poltticunij  the  univerfttas  of  the  ci- 
vilians, the  communttas  of  the  feudifts,  is  furely  of 
a  date  long  fubfequent  to  that  of  becoming  liber  burgusm 
Although  many  towns,  and  particularly  London,  ar^ 
now  called  corporations  by  prefcription  ♦,  that  is  not 
fo  well  warranted  by  the  truth  of  hiftory,  as  by  the  fa- 
vouring principles  of  our  law.  The  conqueror'$ 
charter  f  to  London  grants  indeed  the  privileges  en- 
joyed under  his  predec^fibr,  but  thefe  fcem  to  be  no 
more  than  that  the  citizens  fliall  be  freemen  {lawworthy 
is  flie  term),  and  be  capable  of  the  right  of  inheriting, 
a  ftate  manifeftly  contrafted  with  that  of  being  in  do^ 
minio  domini;  it  isaddreffed  to  the  bifhop  znd  port- reve^ 
but  that  alone  does  not  prove  it  to  have  been  a  corpo- 
ration, for  theport-reve  was  an  officer  .employed  to  re- 
ceive the  King's  port  duties.  Robertfon,  in  his  proofs 
and  illuftrations  to  the  firft  volume  of  his  hifiory  of 
Charles  V.  J  juftly  diftinguifhes  between  the  inftitu-i 
tion  of  communitiesy  and  thefe  charters  of  immunity 
or  franchife  j  according  to  him,  charters  of  commu- 
nity, or  thofe  which  erefted  corporations,  were  not 

•  See  Brady  Hlft.  Bur.  162  f  Brady  Hift.  Bur.  28, 

t  P.  39&  301.     ' 
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common  in  France  till  the  beginning  of  th(^  tw<^fitl| 
century :  And  as  it  is  allowed  by  q]ir  antiquarians,  tlu^t 
England  generally  followed  France  in  her  political  in- 
ftitutions,  it  is  not  probable  that  charters  of  incorpo- 
"*  ration  took  place  in  England  till  after  thatperiod.  The 
crufades  had  made  the  i^atiqns  of  the  north  and  weft 
of  Europe  acquainted  with  the  advantages  which  the 
cities  of  Italy  derived  from  their  independence ;  aii4 
(as  there  is  room  for  conje6ture  on  thisfubjed)  Ifboiil^ 
imagine  that  thofe  nations  may  have  learnt  the  metlH>4 
of  conveying  pqual  j)Qwersx^nd  privileges  to  thejrqwuL 
cities,  by  the  revival  of  the  knowledge  of  the  civil  Uw 
in  th?  firft  part  of  the  twelfth  century ;  hence  they  ma|& 
have  taken  thtjura  univerjitatisj  which,  are  efleAttsUI]/^ 
different  from  the  libertates  burgii  and  he^ce  perhapKi. 
began  a  pra^ice  which  has  eftabli^ied  a  ma,xim  in  tlp^ 
hyf  of  France,  as  well  as  in  our  own,  thgt  corpowv^ 
tions  ca^  only  derive  their  ej^iftence  from  the  ci:owi?.|^ 
to  incorporate,   is  a  royal  prerogative  ;  but  it  is  plaii| 
from  what  is  faid  above,  that,  to  enfranchife,  was  tha 
prerogative  of  every  feudal  lord.     See  Du  Caiige's^ 
GlojQTary  on  the  word  Communia :  This  author  derives 
the  inftitutioij  of  corporations  in  France  frpm  the  de- 
idgn  of  its  |Cings,  firft  prailifed  by  Lewis  VII,  toraife 
them  up  againll  the  power,  of  his  barons:  If  it  were 
fo,  it  well  accounts  for  the  principle  by  which  this  righli 
became  appropriated  to  the  fovereign. 

Pi  7§.  (B.)  Glanville,  in  his  Reports,  p.  21-,  la)rs, 
^*  of  common  right  in  cafe  of  equality  of  voices,  the 
mayor  of  a  town  hath  no  cafling  or  over-ruling  yoicQ^ 
in  the  affirmative  to  carry  an  ele6"Hon,  without  the 
help  of  ^a  cuflom,  or  fome  othe^fpcciaV matter,  toena- 

jble  him  in  that  behalf. But  the  eledtors  ought  to 

'  •        ^      •   -         •     \  continue 
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contbiae  ibgetKer^  or  nleet  lagaiil  by  adjournment,  till 
tiiey  can  agree  to  an  eleftion  by  plurality  of  voices." 
I  have  met  with  two  cafes  in  the  Journals^  wherein  the 
Houfe  have,  in  the  firft  inftance,  and  without  waiting 
fbr  an  enquiry  into  the  merits,  or  for  petitions  from 
the  parties,  declared  the  eleftion  void,  on  account  of 
this  equality  of  voices  ;  but  it  is  not  likely  that  thefe 
precedents  will  be  followed  novjr.  In  the  cafe  of  Ti- 
verton in  1710,  there  were  three  candidates,  all  of  whom 
Had  an  equal  number  of  votes,  for  which  caufe  the 
Ifeufe  avoided  the  cteSion,  and  ordered  a  new  writ, 
before  the  time  for  delivery  of  petitions  had  expired  *. 
The  fame  had  been  done  before  in  the  cafe  of  Gatton 
iir  1660,  where  there  were  four  candidates,  for  three 
of  whom  the  votes  were  equal,  and  for  the  fourth  there 
was  a  fmaller  number  f. 

P.  81.  (C.)  I  do  not  know  any  cafe,  in  which  it  has 
been  determined  that  by  the  conftruflion  of  this  a£t, 
the  appeal  muft  be  to  the  fefEons  next  after  the  rate  : 
hrthe  ftat.  13  &  14  Charles  II.  ch.  12.  f.  2.  it  is  in 
the  fame  manner  dire^ed,  that  the  appeal  of  any  perfon 
a^ggrieved  by  an  order  of  removal,  fhall  be  to  the  next 
feffions :  It  was  determined  in  the  King's  Bench,  that 
the  n^xt  quarter  feffions  alluded  to  by  this  a£l:,  to  which 
(he  appeal  muft  be  brought,  is  the  next  after  the  party 
itgrievedy  12  Mod.  336  5  which  is  not  by  the  figning  of 
the  order  by  the  juftices,  but  by  the  removal  in  execu-. 
tio^  of  it,  2  Stra.  831.  So  it  might  be  faid  of  an  ap- 
peal ^igainft  a  rate,  that  the  party  is  not  grieved  till 
called  upon  for  payment  j  but  it  fliould  be  obferved, 
fhat  there  is  this  difference  between  the  two  cafes,  that 

♦  i£  Joum.  407.  +  8  Journi  13, 
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a  party  cannot  be  prefumcd  to  have  notice  of  an  ordcp 
pf  removal  till  it  is  executed ;  v^rhereas  public  notice  of 
a  rate  is  always  given  in  the  church  the  next  funday  af- 
ter it  has  been  allowed,  ('by  17  Geo.  II.  c.  3.  f.  i.)  of 
which  all  the  parifh  are  prefumed  to  be  informed,  and 
laches  might  juftly  be  imputed  to  him  who  does  not. 
know  it. 

,The  flat.  43  Eliz.  ch.  2.  limits  no  time  for  an  appeal 
authorifed  thereby,  but  direds  generally,  that,  if  any 
perfon  is  aggrieved,  the  juftices  in  their  feifions  fhall 
,  have  cognizance  of  the  matter  * ;  and  fome  perfens 
were  of  opinion,  that  an  appeal  againft  a  poor-rate 
linder  that  aft,  notwithftanding  the  17  Geo.  II.  ch.  38. 
might  ftiU  be  preferred  to  any  feffions,  indefinitely,  be-r 
caufe  the  objefts  of  the  two  ftatutes  are  different  1 1 
But  it  was  determined  by  the  court  of  King's  Bench  in 
laft  Trinity  term  J,  in  the  cafe  of  the  borough  of  Pen- 
ryn,  that  an  appeal  againft  a  poor-rate  muft,  by  the  1 7 
Geo,  II.  ch.  38.  be  brought  to  the  next  feffions,  in  al| 
cafes ;  and  that  this  acl  is,  as  to  thatj^  a  repeal^^or  rathe^ 
limitation  of  43  Eliz.  ch.  2. 

P.  94.  (D.)  By 'the  report  of  the  pontefted  ele£lioi|: 
for  Mitchell  in  1755,  (27  Journ.  254,  &c,)  there  ap- 
pears to  have  been  then  a  fimilar  objeilion  taken  againft 
the  rate :  There  had  been,  previous  to  that  eleftion, 
a  monthly  rate  made  on  the  day  on  which  the  ele£l:ion 
was  proclaimed  j  but  the  party  taking  the  obje£lion  did 
not  rely  folely  upon  that ;  they  went  into  an  examina- 
tion of  the  particular  articles,  in  order  to  prove  not 
only  that  the  rate  had  been  unfairly  made,  and  occa- 
sionally, but  likewife  that  this  had  been  done  for  the 

♦  Seft.  6.  +  See  3  Burn's  Juft.  303,  j 3th  edit. 

I  Trin.  24  Geo,  III. 
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purpofe  of  giving  votes  to  improper  perfons.  The  An- 
gle objedion  of  occafionality,  to  the  rate,  feems  not 
to  be  a  fufficient  caufe  for  avoiding  a  right  in  other  re* 
fpeSs  lawfiiUy  acquired  under  it ;  for  if  a  m^n  is  juftly 
rated,  it  would  be  hard  to  involve  him  in  the  fraud  of 
thofe  who  may  have  abufed  th^ir  oiEce  in  making  the 
rate* 

There  is  a  mar^ifeft  difference  between  this  cafe,  an4 
that  of  derivative  titles  in  corporations  gained  under 
prefiding  officers,  illegally  made  5  becaufe  in  them  the 
origin  of  the  title  is  intrinfically  illegal ;  whereas  here  \% 
pnly  becomes  voidable  by  matter  extrinfic,  and  to  cer- 
tain purpofes  only :  For  without  queftion  fuch  ^  rate 
would  be  effectual  to  every  purpofe,  but  that  of  the 
cleftion.  In  the  cafe  of  St.  Giles,  Cripplegate,  and 
St.  Mary,  Newington,  in  Viner's  Abr.  tit.  Settlement j 
K.  g..  it  was  determined  by  the  court  of  King's  Bench, 
that  a  man  may  gain  a  fettlement  by  being  rated  and 
paying  to  a  rate  not  legally  made  :  Viner,  in  a  mar- 
ginal note  to  that  cafe  fays,  *'  it  was  held  to  be  a  con- 
tributing to  the  public  levies  of  the  parifli,  and  the 
parifh  have  had  as  much  benefit  of  the  contribution,  as 
if  it  had  been  a  good  rate."  In  the  fame  manner,  the 
Committee,  on  the  cafe  of  Milborne  Port,  ( i  Doug. 
Eleft.  129.)  where  there  were  two  fets  of  perfons 
plaiming  to  be  parifli  officers,  determined,  "  That 
perfpns  rateable  having  paid  to  the  rate,  though  that 
rate  be  made  by  officers  illegal  or  doubtful,  have  a  righ^ 
fovote  as  inhabitants  paying  fcot  and  lot." 
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IxL  the  County,  of  W i  i^t •• 


The  Committee  was  chofen  on  Thurfday,  the  17th  of 
June,  17849  and  confifted  of  the  following  members : 

John  Parry,  Efq;  Chairman. 
Francis  John  Browne,  Efq; 
George  White  Thomas,  Efq; 
John  Call,  Efqj 
Filmer  Honeywood,  Efq; 
Lord  Apfley. 

Edward  Miller  Munday,  Efq; 
Richard  Slater  Milnes,  Efq; 
Henry  Addington,  Efq; 
^  Brooke  Watfon,  Efq; 
Hon.  Edward  James  Eliot. 
Sir  William  Leman,  Bart. 

Nominees, 

Of  Shafto  and  Conway^ 
Right  Hon.  William  Eden. 

Of  Bouverie  and  Scott^ 
Lord  Advocate  of  Scotland^. 

Petitioners^ 
The  Hon.  Henry  Seymour  Conway,  and  Robert  Shafto, 
Efq;  upon  one  return;  the  Hon.  Edward  Bouverie, 
and  William  Scott,  Efq;  LL.  D.  upon  the  other. 
Certain  Freeholders  of  Downton  in  the  Intereft  of 
Shafto  and  Conway,  and  James  Hill  and  George 
Quinton,  Freeholders  of  Downton,  in  the  fame  Iftr 
tereft,  by  two  feparatc  Petitions. 

Counsel, 

For  Shafto  and  Conway^ 

Mr.  Serjeant  Adair,  and  Mr.  Douglas* 

For  the  Freeholders^ 
Mr.  Piggott. 

For  Bouverie  and  Scotty 
Mr.  Wilfon,  and  Hon.  Mr.  Erfldne. 
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T^HE  Committee  met  on  friday  the 
1 8th  of  June: 
The  petition  of  Shafto  and  Conway,  and 
of  the  eleftors  in  their  intereft,  alledged  that 
HenryHarrifon,Efq;  was  the  legal  returning 
officer  of  the  borough,  that  his  return  was 
the  legal  one,  and  that  the  petitioners  had  the 
majority  of  legal  votes  5  That  John  Dagge, 
gent,  had,  without  any  right,  taken  upon 
himfelf  to  aft  as  returning  officer,  and  had 
reje6led  many  legal  votes  for  the  petitioners, 
and  received  many  illegal  ones  for  Bouverie 
and  Scott,  whom  he  had  falfely  returned  as 
burgefTes  in  prejudice  of  the  petitioners. 
.  The  petition  of  Hill  and  Quinton  contain- 
'-■'  ed 
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ed  the  fame  allegations,  and  alfo  a  coiti^ 
plaint  that  their  votes  had  been  rejefted  by 
both  returning  officers. 

The  petition  of  Bouverie  and  Scott  fet 
forth,  That  the  legal  returning  officer  of 
the  borough  is  the  bailiff,  or  fteward,  of  the 
lord  of  the  manor  and  borough  of  Down- 
ton  or  his  deputy ;  that  at  the  laft  ele6tion, 
Jofeph  Elderton,  Efq;  was  bailiff  or  ftew- 
ard, and  appointed  John  Dagge,  Efq;  to  be 
his  deputy  for  the  eleflion  who  was  the 
proper  returning  officer,  and  had  returned 
the  petitioners  by  a  great  majority,  but  that 
Mr.  Harrifbn  had  ufurped  the  office  under 

a  deputation  from Serle,  Efqj  and 

by  illegally  admitting  and  rejccting^  votei 
had  procured  a  m^'ority  for  Shafto  and 
Conway.  —  That  Shafto  and  Conway  had 
aHb  beqn  guilty  of  corrupt  praftices  *  at 
the  ele<aion,  and  that  the  former  was  cfif- 
qualified  *  from  being. clefl:ed  by  holdmg  a 
place  in  the  cuftoms  •f^; 

^*  Neither  of  thefc  charges  was  proceeded  upon  in 
At  caufe. 

t  Votes,  15  Mayj  p.  iS.  26  Mstj^  p.  54.  27  Mayi 
p.  58.    sjttocjp.  ^34* 

This 
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This  being  the  cafe  of  a  double  retunii 
the  ftanding  order  of  i8  March,  1727-8, 
was  referred  to,  which  direfls,  "  That  in 
fuch  cafes,  the  party  whole  name  Hands 
firft,  or  whofe  return  is  next  to  the  writ, 
fliall  be  confidered  as  the  petitioner,  in  the 
form  of  proceeding  *." 

According  to  this  order  the  counfeL  foy 
Shafto  and  Conway  opened  their  cale  firft, 
thdr  return  being  immediately  annexed  to 
the  writ. 

There  is  no  refolution  of  the  Houfe 
concerning  the  right  of  ele^on  in  Down* 
ton,  but  it  has  been  always  underftood  to 
be  a  borough  of  burgage  tenure,  and  the 
right  of  eleflion  to  be  in  the  freeholders  of 
antient  burgage  tenements  holden  of.  the 
lord  of  the  borough  under  the  ufual  am* 
ditions  j  and  it  was  fo  agreed  by  both  fide$ 
on  the  prefent  ocqafion. 

Thequeftions  agitated  in  this  caufe  being 
very  important  to  thofe  who  are  interefted 
in  this  fpecies  of  property,  (perhaps  mpre  fp 
than  any  which  have  yet  arifen  out  of  the 

^  Sec  the  Order  in  p.  76. 

fubjedl. 
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fubjeft)  and  the  decifions  having  been 
diftindly  and  deliberately  given  upon  each, 
their  authority  as  a  precedent  may  here- 
after become  valuable;  for  which  reafon,  I 
have,  in  the  following  report  treated  each 
queftion  feparately,  although  in  the  courfe 
of  proceeding  and  arguments  of  counfel 
during  the  trial,  many  were  blended  toge- 
ther. 

The  points  now  in  difpute  are  totally 
different  from  thofe  agitated  in  the  late 
contefts  for  this  borough,  yet  it  may  be 
u'feful  ftiortly  to  ftate  the  nature  of  thofe 
contefts.  There  have  been  three  before 
the  Hbufe  of  Commons  fince  the  year 
1774 ;  the  firft  of  thefe  being  reported  by 
Mr.  Douglas,  is  too  well  known  to  require 
any  particular  rdation :  The  difpute  then 
turned  upon  the  fpHtting  and  the  occafi^ 
onality  of  the  votes,  upon  either  or  both 
of  which  points  the  decifion  may  have  been 
founded ;  but  as  it  involved  both,  neither 
was  afcertained ;  the  event  was  unfavour- 
able Xo  Mr.  Duncombe^s  intereft  *.     A  va- 

*  I  Doug.  Elefl:..  207. 

cancy^ 
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cancy,  by  the  death  of  one  of  the  members, 
having  occafioned  a  new  eledlion  in  1779, 
Mr.  Duncombe  was  returned  without  op- 
pofilion  * :  He  did  not  live  to  enjoy  Ms 
feat*  Upon  his  death,  a  new  eleftion  hap- 
pened which  was  contefted  by  Mr.  B. 
Bouverie  and  Mr.  Shafto^  Mr.  Bouverie 
was,  returned  and  Mr.  Shafto  petitioned 
ag^nft  his  cleftion^f-}  the  merits  of  the 
cafe  before  the  Committee  which  fat  upon 
this  petition,  turned  upon  the  occafionality 
of  the  votes  for  Mr.  Shafto.  Their  de- 
terminatipn  was  in  favour  of  Mr.  Shafto  J, 
by  which  they  in  effeft  decided,  T^bat 
the  objeSion  ofoccafionality  did  not  attach  upon 
votes  of  burgage  tenure  ( A) .  In  the  general 
eledion  of  1780,  a  conteft  arofe  between 
other  parties  founded  folely  upon  the  fame 
obje£):ion  of  occafionality  §,  which  was 
very  ftrenuoufly  argued  by  the  petitioners' 
counfel  before  the  Committee,  whofe  deter- 
mination confirmed  the  former. 

♦  37  Jourrv  461,499. 

t  S,ee  the  petition,  37  Journ.  521. 

X  37  Journ.  608. 

J  Sec  the  petition,  38  Journ.  17. 

1  Hitherto 


Ii4  CASS      ifi 

Hitherto  the  ft^e  of  proper^  of  ffid 
contending  pannes  in  this  bordtigh  had 
been  Afferent  frofri  that  in  which  thejr  ftood 
at  the  laft  eleflion.  The  late  Afidioriy 
Duncombe,  L6rd  Fevcrfliam,  was  propria* 
ctor  of  the  greater  part  6f  the  burgage^  iri 
Downton,  to  foine  6f  which  he  waisiritMed 
under  a  fetdement  df  Sir  Charlis  Dtini 
cbfobe,  the  reft  he  hdd  pitfchafed:  tT]^ 
his  death  in  1763,  wilhbut  ftialei^fe^  'ikb 
fettled  eftate  defceiided  16  th6  lite  Mr. 
Duncoihbe ;  tile  remainder  of  his  eftttes  in 
Dowritoh  he  by  wll  d%pe6ted  to  bfe  ibid 
for  the  bchifit  of  im  tWddfiUght&s,  giving 
the  rdfiSai  df  thdh  to  ^  tkoinotahe  ^ 
nuly  in  order  to  prbtent  difptttes :  Thft 
prefeiit  Earl  of  li&diioi-  nfeffied  onddf  #» 
daughters,  Mr.  Bbiwritgr  the  oflicr  j  Mr: 
Diincbmbe  left  a  djiughiter,  married  to  Kfi^. 
iShaftb,  to  whom  hebe^tfeathed  hisDoim- 
ton  cftkte.  The  trttfts  df  LdM  J'ffwS-i 
iham's  will  not  having  been  cirrited  «l* 
execution,  the  manner  in  which  his  truf- 
tees  exerted  the  influence  of  his^property, 
occafioned  a  new  fcheme  of  election  in 
Downton  after  the  diflblution  of  the  fete 

Par- 
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Parliament;  for  in  ike  former  ele6Hons, 
the  oppofition  to  Mr.  Duncbmbe's  family 
had  not  been  maintained  by  the  eftate  of 
Lord  Feverfham,  or  by  any  other  family 
intereft ;  but  by  the  legal  objedions  be- 
fore-mentioned, rendered  fuccefsful  in  the 
firft  inftance,  to  the  titles  of  the  v<tfers : 
But  in  the  laft  eleftion,  Mr.  Shafto  having 
the  ftrength  of  Mr.  Duncombe's  property, 
was  oppofed  by  that  of  Lord  Feverfham's, 
which  his  truftees  employed  for  that 
purpofe. 

At  thiseleftion,  the  two  perfons  men- 
tioned iu  the  petition  having  a6i:ed  as 
bailiffs  or  returning  officers,  and  each  hav-^ 
ing  taken  a 'poll,  the  voters  for  both  paf- 
4es  tendered  then:  votes  to  both  of  them. 

The  numbers  on  the  polls,  as  delivered 
in  to  the  Cbpiaiittee  were. 

On  Hgrrifon'§  poll. 


ForShafto 
Conway 
Boiiverie 

SCQtt. 

5° 
49 

37 

Mijoiity  for  Shafto 
Conway 

I? 

12 
II 

On 
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On  Dagge's  poll. 

For  Bouverie  44 

Scott  43 

Shafto  2 

Conway  i 

Majority  for  Bouverie      42 
Scott  41 

Thus  It  became  neceffary  to  determine, 
previoufly  to  the  examination  of  the  me- 
rits, by  which  poll  the  Committee  were  to 
proceed  in  their  inquiry;  or  in  other 
words,  which  of  the  two  returning  officers 
was  the  kgal  one.  This  queftion  being 
entirely  diftinft  from  the  merits  of  the 
eleftion,  the  Committee,  as  well  as  the 
counfel,  were  defirous  to  have  it  feparately 
argued  and  determined.  It  was  accord- 
ingly proceeded  on  in  the  firfl:  place. 

The  fafts  out  of  which  it  arofe,  and 
which  were  either  proved  or  admitted,  were 
thefe. 

The  Bifliop  of  Winchefter  is  chief  lord 
of  the  hundred,  manor  and  borough  of 
Downton;  the  manor  and  borough  are 

leafed 
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leafed  out  for  lives,  and  have  fb  been  from 
the  reign  of  Elizabeth,,  in  the  ordinary 
mode  of  Bifhop's  leafes ;  the  prefent  leflce 
of  which  is  Sir  Philip  Hales,  as  truftee  for 
the  daughters  of  the  late  Lord  Feverfham. 
The  words  of  the  leafe  defcriptive  of  the 
premifes  granted  by  the  Biftiop,  are  thefe 
following : 

"  All  that  his  lordftiip,  manor  and  burgh 
"  of 'Dowriton,  with  Charlton  Knighten- 
*^  hold,  in  the  county  of  Wilts,  together 
"  with  ail  and  Angular  the  rights,- merh^ 
**  bers  arid  appurtenances  thereof,  and  all 
"  the  houf^,  lands,  tenements  and  here- 
'*  ditaments,  rents,  reveriions,  fervices, 
"  views  of  frank  pledge,  leets,  hundreds, 
'*  courts,  perquifites  of  courts,  heriots, 
"  amerciaments,  waifs,  eftrays,  goods  of 
"  felons,  fugitives,  deodands,  wards,  reliefs, 
"  &c.  &c.  with  all  and  'fingular  their  ap- 
*  *  purtenances  to  the  faid  manor  and  hurgh 
*^  or  either  of  them  in  any  wife  belonging 
**  or  appertaining^  or  which  have  been  de- 
**  mifed  or  reputed,  parcel,  or  member  of 
«*  the  faid  manor  and  burgh." 

r    ^      1 3  Thefe 
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Thefe  tertns  have -been  uniformly  in^ 
ferted  in  all  former  Iteafes,  dhe  of  which,  in 
thcitign  of  Eliz&beth,  «id  andther  in  the 
reign  ttf  Charles  1.  vmrt  t8ad. 
.  The  bifliop,  as  lord  dF  the  hundred,  ap- 
pbints  a  bailiff  of  the  hundred,  wholiolds 
a  htmdi-ed  court  and  cdlcdls  the  Bifhop'^ 
rents;  the  fiile  of  this  office  is,  ^'  The  office 
0f  bailiff  of  the  baiUwick  of  the  lordfhip  of 
Powntonv  it  is  at  jwrefent  held  by  Mr* 
Serle,  under  a  patent  granted  by  the  fii- 
fh^  in  1772,  4:0  him  and  Mr,  .Duthy 
jointly,  he  being  the  furvivor  (B,  !•)  Mn 
Harrifon  afted  as  retiimii^  officer  at  the 
late  eleftion,  under  a  d^utation  from  Mn 
Serle,.(B.  2.) 

The  leflee  of  the  manor  and  borou^ 
appoints  a  fte\y^d^  who  holds  the  manor 
and  borough  courts,  and  colle6b  the  copy- 
hold  and  burgage  rents  s  Mr.  Elderton  is 
the  prefent  fteward,  from  whom,  Mr^ 
Dagge  received  a  deputation  at  the  late 
cle6lion  *.    The  manor  and  borough  are 

♦  Mr,  Hdettbri's  a|fj)6iiitmciit  to  the'  (Mce  of 
fteward,  and  his'^leputation  to  Mr,  Dbg^  Ivere  both 
produced  in  evidence.    See  (B,  3,  and  4.) 

both 
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both  wittun  the  hundred,  but  ^xt  diitiiKft 
both  in  boundaiy  and  junfli<£tion ;  the  for- 
mer is  all  copyhodd,  the  latter  all  freehold; 
the  hundred  and  the  bailiv^(^  are  die 
&me,  extending  mcure'than  twenty  nules, 
and  >c<Hi\prehending  feveral  towns  and  roy- 
alties. No  perfon  hplds  a  court  within 
the  manor  and  borough  but  the  fteward  of 
fhe  kfiee}  but  in  the.boroi^h.of  l£ndon, 
wluch  is  likewi&  within  this  hundred,  the 
iSKhop's  bailiff  is  the  returning  cffiiast» 

As  far  back  as  the  iiecords  of  this  bo- 
fough  can  (be  4;Faced,  i.  e.  from  the  year 
1593,  to  the  year  1670,  the  returns  to 
^glii^ment  mx^.  m^  ,by.theBiih<^'s  >bai- 
.lif  often  .ftiUng  taftjf  i^  the  return, 
.»*  ibailiff.<rfAe  hundred,"  &pq[i:  that  period 
to  if^y  the  .returnis  were  ji^ade  by  the 
.ftewardypflheboroHgb. 

T'he^^eocjs.prpdaped  on  this  point  by 
!ti»0.cp^el  iprSbaftQ  and  CoQyvay  con- 
ififtedof 

.  'J^be  ;grapt  to  DptHy  and  §erje,  virhich  is 
^  itl>p  ,/lAspe  forip  (wit(i  tbeiwijrier  gi^ts 
.<«ftbe9(ice. 

Serle's  deputation  toHarrifon,  (^  i  .and  2 . ) 
1 4  The 
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The  regifter  book  of  the  Dean  and 
Chapter  of  Wincheftcr,  in  which  there  is 
an  entry  dated  1 6  January,  1593,  whereby 
the  Bifliop  grants  '*  6fficium  ballivi  balli*- 
vatus  dominii  de  Downton  &  omnium  & 
fingiilorum  marieriorum,  &c."  to  John  and 
William  Stockman,  the  father  and  fon 
jointly  •  •    ' 

A  return  to  Parliament,  in  1620,  by 
William. Stocknian,^^///  hund*  deDownton. 

A  return  in  1 623 ;  in  this  the  name  of  the 
pcrfon  called  **  ball/  hund/  de  Bownton,*' 
is  obliterated,  but  it  is^  figned  by  William 
Stockman.  -• 

Three  other  returns  by  the  fame  William 
Stockman,  two  in  1625,  and  one  in  1640. 

An  entry  in  the  fame  regifter,  dated  7 
Nov,  1 660, .of  a  grant  of  this  office  by  the 
Bifhop,  in  the  fame  terms  as  the  former  to 
Jofeph  Stockman  and  William  his  fon. 

A  return,  dated  i  Ajpril,  1 66 1 ,  by  Jofeph 
Stockman,  confifting  of  two  indentures  of 
the  fame  day,  in  one  of  which,  one  mem- 
ber, Gilbert  Rayley,Efq5  is  rettiimed^^  mo- 
ther member,  Walter  Buckiand,  in  llie 
other  (C), 

The 
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The  Commons  Journal  of  17  May, 
1661  *,  which  is  as  follows : 

"  Seijeant  Charleton  reportjs  from  th? 
iaid  Committee, .  touching  .the  double  re- 
turn for  the  borough  of  Dovmtoh,  that 
Gilbert  Raleigh,  Efq;  and  Water  Buckland, 
Efq;  are  returned  by  onp;  incfejiture-,  an4 
John  Elliott,  gentletnan,  and  GilfcS:  Eyrc, 
Efq;  by  anpther ,  indenture ;  add  the  opit 
nion  of  the  Com^iittee^.  that.Mr^  Raleigbi 
^nd  Mr.  Buckland  being  returh^d  by  th^ 
prQper  officer,  ought  to  fit  until  the  merit? 
of  the  caufe,,  touching  tlie  faid  eledion^.^fee 
determjjied,.  r  .  ..y.^ 

t^,  jRdolvedi  vTh^t  this  Hpufe  /agree  witfe 
the  faid  Committee,  that  the  faid  Mr.  Rdj- 
leigh  and  Mr*  Buckland  being  returned  by 
the  proper  officer,  ought  to  fit  in  this  If  QUfe, 
until  the  merits  of  the  caufe,  touching. the 
faid  eleftion,  bcjietermined." 
.  A  return)  dated  15th  Dec.  1670,  by  the 
iam^  Jofepji.  Stockman. 
' :  The  above  returns  are  all  that  are  extant 
from  1593  to. 1 670.    Axetiyrn  was  pror 

♦  8Jourtt.2S3. 

duced 
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duccd  p£  1684,  whUe  John  Snow  was 
fteward  of  the  borough/ confifting  of  an 
Indenture  betwjsen  the  fheriff  and  the  iur^ 
geffes  only,  without  any  mentton  of  ihe  re- 
tttming  officer;  but  ihw  was«mfidered»by 
^  Gounf^  on  botb  fides  ^  an  inegular 
JMtum,  and  not  mentioned  in  ^*gument  ^« 
vltxjelaftpkce  of  evidmioe  .produced,  was 
^return in  1780, by  Duthy  the biflipp'6 
Wiiiff;  tlie  dFcumiknGes  of  Which  were 
«iplained  \n  tte  following  ^nannet;  Mr. 
l^oore,  who  wfts  the  fteward  Of  the  manor 
tad  ^borough,  died  .in  ^780,  before ^'the 
eleftion,  and  no  fucceflbr  to  him  being 
appointed  when  die  ekflion  came  <m,  4:he 
precept  was  delivered  to- Mr.  'Duthy,  ^wlid 
^ecutedk*  as  returning  officer:  M#.BIaW^ 
ibiieitor  for  'Lord  ^Fevedham- s  ^r^aftees,  at- 
^tended  at^e  pel!,  and  <m  behdf  of  ^lem 
and  of  Lady  Radnor  and  *Mfs.  Bowater, 
^teifted.agaiflft  Duthy -s  officiating,  who, 
before  he  proceeded  to  the  d^ion,-  ^- 
^tered  hk  was  ready-to  nefign  Ae  office,  if 
-any  other  appeared  to  claim  it;  ar^aflced 

*  The  name  of.jS^nraf^ared  among  tbofe  of  th« 
ri?!»f]grfres  in  this  indenture. 

aloud 
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aloud  if  any  other  claimed  to  aft  as  re- 
turning officer;  upon  no  anfwer  being 
made,  he  was  regularly  fwom  and  took  Ihc 
poll.  In  the  courfe  of  the  trial  of  the 
petition  upon  this  ele6Vion  there  was  no 
mention  made  of  the  returning  officer,  or 
of  the  legality  of  the  return  *. 

The  evidence  produced  by  /die  eounfel 
.  for  Bouverie  and  Scott,  lin  fupport  df  the 
leflee's  fteward,  confifted  of  entries  in  the 
court  books  of  the  borough,  of  the  ap* 
pcttntments  of  the  iteward,  and  of  returns 
tQ  parliament :  Mr.  Elderton  the  fteward 
produced  the  court  books.  The  entries  of 
the  manor  and  borough  courts  are  k^ept  in 
tbe^feme  book,  but  on  feparate  leaves,  un- 
der the  diftind  titles  of  "  Burgus  de 
Downton,"  and  "  Manerium  de  Down- 
ton  ;"  the  firft  entry  read  was  erne  by 
which  John  Snow,  Gent,  appears  to  have 
l^een  {feward;in  1675,  and  from  thence  to 
1^9.— His  ^pointment  was  produced 
-  (B.  5.)  He  is  in  thefe  books  always  called 
fteward  (fenefchalhis)  the  term  bailiff \s  i{<A 
ufedt  There  were  fix  returns  produced  be- 

*  See  before,  p.  113.  ' 

tween 
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tWecn  the  years  1678  and  1697,  made  by 
John  Snow  j  in  thefe  he  calls  himfelf  bai^ 
tiff.  Snow  was  fucceeded  by  Samuel  Fofter 
in  1699,  and  Nicholas  Langley  was  his 
deputy:  Three  returns  were  produced 
during  his  ftewardfliip  in  the  years  i699> 
1700,  and  1702;  two  made  by  him,  and 
or^  by  his^  deputy — ^he  too  is  called  bailiff 
in  the  returns,  but  in  the  court  books 
there  is  no  appointment  of  a  bailiff,  eo  no-- 
mine.  Mawfon  became  fteward  in  1706;  eight 
returns  were  produced  made  by  him  arid  his 
deputy ;  his  deputation  to  Leonard  Fletcher 
was  produced  in  evidence  (B,  6.) ;  he  was 
facceeded  by  Tarrant  in  1 740 ;  two  returns 
were  produced  made  by  him  as  fteward. 
Pobre  fucceeded  him  in  1745,  and  con- 
tinued fteward  till  his  death,  except  when 
he  himfelf  was  one  of  the  members,  upon 
which  occafion  Eve  was  made  fteward ;  his 
appointment  was  produced  (B,  7.) :  Teh 
returns  were  produced  made  by  Poor^,  and 
two  by  Evei  Mr,  Elderton  faid,  there 
were  extant  more  antient  books  than  thofq 
produced,  which  go  back  to  the  reign  oi 
Elizabeth,  but  not  regulaily  j  he  did  not 

recol-* 
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recoUeft  to  have  feen  the  name  of  the 
fteward  m  them. 

They  then  read  the  entries  of  the  Jour- 
nal of  3  May  and  9  May  1660*,  to  ex- 
plain the  entry  of  the  Journal  read  on  the 
other  fide. 

The  entry  of  3  May  is  in  p.  10.  as 
follows : 

"  Mr.  Turner  alfo  reports  from  the 
Committee  for  privil^es  and  ele6iions, 
touching  the  double  return  for  the  borough 
of  Downton,  in  the  county  of  Wilts,  the 
opinion  of  the  Committee,  that  Thomas 
Fitz  James,  Efq;  and  William  Coles,  Efq; 
are  returned  by  the  bailiff  to  whom  the 
warrant  was  direfted,  and  ought  to  fit 
until  the  merits  of  the  caufe  upon  the  faid 
double  return  be  determined. 

"  Rcfolved,  &c.  That  this  Houfe  doth 
agree  with  the  Committee,  that  the  faid 
Thomas  Fitz  James  and  William  Coles, 
Elqrs.  who  are  returned  by  the  bailiff,  to 
whom  the  warrant  was  direfted,  do  fit  in 
this  Houfe,  until  merits  of  the  caufe  upon 
t^e  faid  double  return  be  determined." 

*  8  Jouritr  10,  and  i8. 

The 


126  CASE      IV. 

The  entry  of  9  May  is  in  p%  18.  ajr 
follows : 

**  He  {the  chairman,  Mr.  Turner)  alfb 
repoits  from  the  faid  Committee,  touchifig 
the  douWe  return  for  the  borough  of  Downr 
ton,  in  the  county  of  Wilts,  tha*  upon 
examination  of  the  faQ:  it  appeared  *(>  the 
Committee,  that  Giles  Eyre  the  younger, 
gentleman,  and  John  Elliott,  are  duly 
cbofen  to  ferve  in  this  Parliament  for  the 
^d  borough,  and  ought  to  fit. 

*'  Refolved,  That  this  Houfe  doth  agree 
vfhh  tfie  Committee,  that  the  faid  Mr. 
£yre  and  Mr.  Elliot  are  duly  choien,  and 
ought  to  fit;  and  that  the  mayor ^  of 
Downton  do  amend  the  return  -f,  and  in*- 

*  h  was  contended  on  one  fide,  tkct  the  Hotde  ufed 
this  word,  bj  miftake,  for  Aat  of  taUijf.  The  borough 
of  Downton  is  no  corporation,  but  a  may§r  and  con- 
Drables  are  annually  appointed  at  the  court-Ieet  of  die 
)»oFOugh ;  the  oi&ce  of  mayor  is  only  nominal. 

t  It  was  caftomary  at  tfiat  time  for  the  Houfe  of 
Commons  to  order  the  returning  officers  to  attend  the 
Houfe,  and  amend  the  returns  ^  the  modern  pra&ice 
of  ordering  the  clerk  of  the  crown  to  make  the  amend- 
ment, was  not  generally  eftaUMhed  till  late  in  the  reign 
of  Chiles  II. 

fert 
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fert  the  narmes  of  the  faU  Oiik&  £yre  ami 
Jehii  Elliol,  ihdxad  of  Mr.  Fitz  James 
jtod  Mr.  €eie>  who  wert  returned  l&y  aiiO'> 
^r  IndEWturtv" 

UpoA  tfiis  evid^oe  it  wai  du«gued  by  tha 
£6tanfel  for  Shafto  iuid  Conway, 

That  the  baiM  of  the  hundred  't&  ikt 
\tgt^  TiX^taiti^  (Mates  of  the  borotigh. 
The  MQiop,  as  lord  of  the  b«iliwfdc>  has 
the  right  of  appohrtiiig  the  itfaxtiim%  <M' 
«drs  Of  the  boroughs  within  it}  he  i&  f^ro^ 
to  have  exercifed  this  right  in  Etewftton 
bejrond  tiftje  of  -meirieay.  The  bofOegh 
being  by  ptefcription,  the  offiee  flmft  be  fi» 
likewife,  be^atife  it  muft  be  ecttval  v«ilh  the 
feft  trtii^tts :  There  are  two  iiiodeg  of 
;prOv4ng  ihth  a  right;  either  by  evident 
df  the  faft  freim  living  witnefles,  for  time 
df  toeJniOiy,  Or  by  the  written  evidence  of 
fejrmer  periods ;  for  if  a  right  is  proved  to 
liaiVe  exifted  ortce,  without  cotttradi^on^ 
the  law  prefutnes  it  to  have  exifted^dways': 
3rt  the  ptdbit  hiftance,  the  office  is  proved 
to  have  b^  ej^ertifed  by  the  baiKff  of  the 
tiundted,  urimolefted,  ffotti  1620  to  1670, 
if  not  from  i593,  of  which  alfo  the  evi- 
dence 
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dence  furmflies  a  fair  prefumptionj  thi* 
therefore  is  fufficient  eyidelicc  of  a  pre* 
fcription  in  his  favour •  Added  tp^this,. 
there  is  a  judgment  of  the  higheft  autho- 
rity confirming  it,  fojc  the  Journals, ftiew 
that  the  queftion  has  been  agitated  in  ih^ 
Houfe  6f  Commons,  where  his  righ^t  has 
been  exprefsly  recognized,  and  he  is  called 
the  proper  officer_i  this  being  a  judgment  of 
the  prQperjurifdiftion,  on  the  point,  four- 
teen years  before  the  commencement  of 
the  right  contended  for  by  the  leffee  of  the 
manor  and  borough,  ought  to  have  the 
greateft  refped:  paid  to  it,  and  is  not  to  be 
afFe6led  by  any  fubfequent  praftice. 

As  it  cannot  be  denied  that  the  right  t» 
appoint  this  officer  is  in  the  lord  of  the 
bailiwick,  it  muft,  in  order  to  make  out  the 
leflee's  claim,  be  fhewn,  that  he  has  parted 
with  it  by  leafing  the  manor  and  borough: 
Now,  there  are  no  words  in  the  leafe  de- 
fcribing  it ;  it  muft  therefore  be  by  impli- 
cation of  law;  but  how  can  this  be,  when 
the  exercife  of  this  office  by  the  bailiff  of 
the  hundred  happened  for  fo  long. a  period 
during  the  exiftence  of  a  leafe  made  in 

the 


D  O  W  N  T  O  N.  129 

the'  fame  terms  as  the  preferit  ?  This  fheivs 
clearly,  that  the  grant  at  that  time  was 
not  underftood  to  convey  this  office  ;  Und 
if  we  confider  that  the  kafe  of  that  period 
may  have  been  one  of  the  firft  ever  granted, 
(for  it  was  in  the  28th  year  of  Elizabeth, 
not  long  after  the  limitation  upon  ecclefi-. 
aftical  grants)  this  cotemporanca  expvjith 
will  have  confiderable  weight*         - 

The  place  of  returning  officer  or  a  bo- 
roiigh  is  not  neceflary  to  the  grant  of  the 
lordfhip  in  which  the  borough  ftahds ;  it 
is  in  this  charafter  that  he  is  called  hdtiiff 
of  the  borough  ;  he  holds  courts,  fumiiiohsr 
freeholders,  &c,  zsjiewardy  not  as  bailiff^: 
Buit  it  is  the  Aj////^  who  returns  to  Parlia- 
ment ;  whereas  the  court  books  ^Iway  ftile 
the  perfon,  whofe  daim  is  now  depending, 
fttwtird.  In  all  eleftion  rights  it  is  parti-^ 
cularly  neceflary  to  guard  againfl:  the  effe6l 
<Jf  modem  ufage,  when  it  militates  againft 
the  more  antient^  becaufe  thefe  rights  be- 
ing all  of  great  antiquity,  muft  certainly 
be  handed  down  to  us  more  pure,  accord-^ 
ing  as  the  time  of  their  eflaiblifhment  is 
remote* 

K  The 
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The  ufurpation  by  the  fteward  of  the 
manor,  and  the  acquiefcence  of  the  other 
party,  are  eafily  accounted  for  by  looking 
into  the  hiftory  of  Downton^  from  the 
tim€  of  the  refolution  of  the  Houfe  in  1 66 1 
to  the  year  1774%  no  contefted  eleftioi>  in 
this  borough  has  proceeded  fo  far  as  to  be 
heard  before  the  Houfe ;  during  a  great 
part  of  which  time  moft  of  the  burgage 
properly  has  been  pofjeffed  by  one  family  *, 
which  has  like  wife  been  leflee  of  the  lord- 
fliip,.  fp  that  it  became  lefs  material  whp 
todk  the  poll,  a'nd  made  the  retunis :  The 
pflip?  then  mujQ:  have  been  burthenfome 
and  unprofitable.  .r    ^ 

At  prefent,  however,  it  cannot  be  i^d 
that  the  modern  poffeflipn  of  the  office  by 
theilewards  has  been  regular  or  uninter- 
rupted, for  in  faft  the  laft  und^puted  ex- 
ercife  of  it  was  by  the  b^lhop's  bailiff,  who 
made  the  return  in  1780,  >yhich  was  a 
contefted  pleftion ;  he  has  been  thus,  as  k 
w:ere,  remitted  to  his  antient  right,  having 
prefent  pofleflioii,  and  a  prior  title. 

The  counipl  for  Bouverie  and  Scott  ar- 
gued thus, 

*  The  family  of  Aflic. 

The 
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.  The  office  of  bailiff,  or  returning 
officer,  is  in  the  appointment  of  the  bi- 
ihop's  leflee,  who  is  by  the  leafe  made  lord  of 
the  borough  j  it  is  incident  to  the  grant  of 
the  lordfhip.  If  this  right  fhall  be  efta- 
blifhed  on  principles  of  law,  it  muft  be 
deemed  prefcriptive,  and  the  exercife  of  it 
by  others,  however  antient,  is  not  fufficient 
to  overturn  it. 

This  claim  is  moft  confonant  to  reafon, 
for  he  who  holds  the  lordftiip,  and  receives 
t^e  raits,  is  the  proper  perfon  to  appoint 
th?  bailiff  or  fteward ;  it  would  be  abfurd 
Iq  the  biftiop  to  appoint  one,  after  the  whole 
lordfhip  is  lea&d  out,  and  one  entire  fum 
paid  for  it. 

.  The  inftruments  themfelves,  upon  which 
both  iides  found  their  claims,  are  not  alone 
fufficient  to  fupport  them,  for  neither  the 
grant  of  the  manor,  nor  the  bailiff's  pa- 
tent, does  in  terms  convey  the  office  in 
qu&ftion ;  but  the  former  conveys  to  the 
iefieee  "  aJI  the  manor  and  lordfhip  ^  &c.  with 
the  appurtenances^'*  which  words  compre- 
hend every  thing  annexed  to  it  by  law ;  the 
latter  only  conveys  to  the  patentee,  in  ge- 
K  2  neral 
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tteral  terms,  an  authority  over  the  baili- 
wick ;  which  authority  muft  be  limited  by 
others  derived  from  the  fame  fource  with 
which  it  is  inconfiftent.  That  there  is  fuch 
inconfiftency  is  evident  from  the  fads  in 
the  caufe,  for  the  bailiff  of  the  hundred 
exercifes  no  internal  jurifdiftion  whatfo- 
ever  in  the  borough^  not  even  by  holding 
a  court;  his  receiving  the  bifhop's  tent 
from  the  leflee  is  in  the  quality  of  agent, 
or  coUeStor^  merely;  he  receives  none  of 
the  lord's  rents,  nor  does  any  ad  on  the 
bilhop's  behalf  within  the  borough;  all  the 
borough  duties  are  performed  by  the  ftew- 
ard ;  which  affords  a  ftrong  prefumption, 
that  the  officiating  in  this  fmgle  inftance  of 
the  return  was  an  encroachment  upon  the 
fteward's  office.  The  prefent  patent  ^ves 
the  office  in  as  ample  manner  as  Field  and 
Frome  (two  former  bailiffs)  held  it:  But 
neither  of  thefe  ever  exercifed  that  branch 
of  it  now  claimed ;  fo  far,  this  grant  is  de- 
feiSive  in  the  fupport  it  might  derive  from 
ufage,  and  in  refpeft  of  this  reference  is 
not  injurious  to  the  claim  of  the  fteward.  ^ 

6  Thp 
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The  counfel  on  the  other  fide  reft  his 
claim  on  two  points  :  i .  The  long  ufage  in 
early  times  ;  and,  2.  The  refolution  of  the 
Houfe  of  Commons.  The  very  beginning 
of  this  ufage  is  equivocal  5  it  is  not  accord- 
ing to  the  grant  of  the  office,  for  that  is 
given  to  two  perfons  jointly,  both  of  whom 
make  one  officer  (in  the  fame  manner  as 
the  two  fherifFs-  of  London  make  one  fhe- 
rifF  of  Middlefex),  whereas  one  only  exe- 
cutes it ;  the  fame  objeftion  might  be  made 
to  the  execution  of  the  office  in  1780 ; 
this  renders  it  uncertain  in  what  right  he 
afted ;  the  fame  perfon  might  have  been  at 
the  fame  time  fteward  of  the  manor ;  and 
this  prefumption  may  be  fairly  afked  of 
the  Committee  in  fuch  a  cafe,  until  they 
ftiew  who  was  the  fteward  of  that  day. 
Before  the  lordlhip  of  the  borough  was 
leafed  out,  there  could  be  no  objection  to 
the  claim  of  the  biftiop's  bailiffs  and  it  is 
eafy  to  account  for  the  praftice  of  the 
biftiops  in  continuing  to  beftow  grants  of 
the  office  in  the  antient  form,  after  the 
caufes  of  it  had  ceafed,  by  recurring  to  the 
ftate  of  things  at  the  time  when  this  In- 
K  3  quiry 
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quiry  begins :  The  aft,  i  Eliz.  ch.  ^9.  f. 
5.  for  reftrainmg  the  power  of  bifhops  over 
their  eftates,  does  not  extend  to  grants  of 
antient  offices  with  antient  falaries ;  this 
power  being  thus  preferved,  gave  them  an 
opportunity  of  favouring  fome  friend  with 
an  annuity  out  of  their  eftates,  without 
diminifhing  the  revenues  of  the  fee,  and  at 
the  fame  time  preferved  many  of  the  formal 
appendages  of  grandeur  which  diftinguiflied 
their  ftation,  and  which  the  dignitaries  of 
the  church  have  been  fond  of  maintain- 
ing (D.)  There  are  many  inftances  of 
this  in  the  eftates  of  other  bifliopricks ;  a 
queftion  arofe  in  the  King's  Bench  in 
Eafter  term  1757,  ^pon  a  grant  of  this 
fort  in  this  biftioprick  of  Winchefter :  The 
biftiop's  predeceffor  had  granted  to  Sir  John: 
Trelawney  the  offices  of  Chief  Steward  of 
the  bifhoprick,  and  of  Condudlor  of  the 
biftiqp's  men  and  tenants,  with  a  falary  of 
lool.  per  annum:  And  the  then  bifhop 
diiputed  the  validity  of  thi§  grant*.  Now, 

though 

*  I  Burr.  219.     The  bifliop  had  alfo  granted  the  ofc 
ficc  of  Keeper  of  the  wild  beafts  in  his  forcfts,  or  Chief 
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though  the  fubjeft  matter  of  thefe  offices 
had  long  ceafed,  yet  the  T)ffices  and  falaries 
having  been  found  by  the  verdift  to  be  /wr- 
tient  ones,  the  court  of  King's  Bench  fup- 
ported  the  grant  as  a  matter  of  right,  in 
which  the  bifhop  might  bind  his  fucceflbrs: 
It  is  to  preferve  fome  evidence  of  the  anti^ 
quity,  that  they  always  ufe  the  accuflomed 
forms  in  their  grants,  for  they  often  have 
no  other  meaning.  Thus  in  the  prefent 
inftance,  though  all  the  powers  granted  to 
thefe  patentees  might  have  had  their  efieft 
formerly,  before  fo  great  a  part  of  the  baili- 
wick was  feparated  from  it  by  the  leafe  oiF 
the  borough  of  Downton,  yet  after  the 
leafe  of  that  lordftiip,  part  of  them  became 
unneceffary,  and  could  only  have  been  con- 
tinued in  the  grant  for  the  reafbn  afiigned. 
The  prfefent  ftate  of  the  borough  of  Hin- 
doh  furnifhes  an  obfeivation  in  favour  of 
this  claim ;  that  is  ftill  in  the  bifhop's  hands 
riot  leafed  out,  and  therefore  there  has  ne- 
ver been  any  objeftion  made  to  the  power 

Parker;  but  this  was  found  by  the  jury  not  to  have 
been  an  antient  office^  and  therefore  the  court  held  the 
grant  of  it  to  be  void, 

K  4  exercifed 
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cxcrcifed  there  under  his  patent  j  becaufe 
no  other  perfon  can  have  a  right  to  appoint 
the  bailiff  of  that  borough. 

Then  as  to  the  refolutioa  of  the  Houfe, 
,  it  is  by  no  means  a  decifionron  the  pointy 
the  evidence  of  the  fubfequent  ufage  uni- 
formly pradiifed^  affords  an  argumqnt  tliat 
it  was  not  fo  underflood  by  thofe  to  whom 
it  was  given  J  but  in  the  refolution  itfelf, 
-it  does  not  appear  that  there  was  any  dif- 
pute  between  the  parties  now  contending : 
If  it  had  Itated  the  rejedled  return  to  have 
.been  made  by  the  lefTee's  fie  ward,,  it  would 
have  been  to  the  purpofe;  but  there  is 
good  ground  to  infer  the  contrary  in  the 
refolution  of  the  preceding  year,  and  that 
the  mayor  of  the  borough  had  fet  up  a 
claim  in  oppofition  to  the  bailiff.  This 
circumftance  lelfens  the  authority,  which 
the  counfel  on  the  other  fide  attribute  to 
this  entry  in  the  Journals. 

But  whatever  effedl  may  be  allowed  to 
the  length  of  pofleffion  of  this  office  by 
the  bailiff  of  the  hundred,  greater  mufl  be 
given  to  the  pofTeffion  of  the  other  party, 
not  from  the  length  of  time  merely,  but 

from 
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from  all  the  circumftances  attending  it : 
It  began  foon  after  a  refolution  of  the 
Houfe,  which  muft  neceffarily  have  occa- 
iioned  an  inquiry  into  the  right,  was  con- 
tinued for  more  than  a  century,  and  exer- 
cifed  in  thirty-two  inftances,  during  a  pe- 
riod in  which  all  eleftion  rights  have  been 
carefully  watched  and  pried  into,  and  the 
powers  of  returning  officers  have  been 
much  more  important,  as  a  feat  in  Parlia- 
ment has  been  a  greater  objeft  of  ambi- 
tion 3  during  the  greater  part  of  this  pe- 
jiod,  a  legiflative  caution  has  been  provided 
againft  ufurpations  of  thefe  offices ;  for  by 
7  &  8  W.  IIL  ch.  25.  f.  I.  it  is  provided, 
"  That  the  precepts  fhall  be  delivered  to 
the  proper  officer  to  whom  the  execution 
thereof  doth  belong."  When  all  thefe 
circumftances  are  confidered,  they  much 
overballance  a  pofleffion  of  fifty  years, 
doubtful  in  its  original,  exercifed  only  in 
fevcn  inftances,  in  a  period  in  which  the 
office  could  not  have  been  an  objeft  of 
much  competition. 

After  the  relinquifhment  of  the  claim 
for  a  century,  to  revive  it  again  by  inter- 
rupting 
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rupting  an,  adverfe  poffeflion  of  ftich  length, 
is  to  enforce  a  principle  deftruftive  of  all 
civil  rights ;  the  Comniittee  will  incline  to 
adopt  all  the  rules  of  legal  prefumption 
in  fupport  of  fuch  poffeflion.  Which  is 
it  more  juft  to  prefume  in  fair  reafoning 
on  fuch  a  fubjeft — that  the  modem  poffef- 
fion  was  ufurped  by  the  ffeward  of  the  bo- 
rough, or,  that  the  bailiff  of  the  hundred 
formerly  had  his  concun'ence?  Certainly 
the  latter. 

The  evidence  in  the  caufe  warrants  both 
thefe  propofitions. 

Firft,  That  if  it  appeared  indifputahly 
that  the  right  was  in  the  patentees  in 
1670,  without  any  evidence  by  which  to 
prefume  a  change  of  title,  yet  the  long  ex- 
ercife  of  the  franchife  by  another  would 
lead  a  court  of  law  in  a  difpute  between 
the  parties,  to  decide  in  favour  of  prefent 
poffeflion  5  or  if  this  fliould  be  thought 
too  large, 

Secondly,  That  from  fach  poffeflion,  a 
court  of  law  would  direft  a  jury  to  pre- 
fume a  '  conveyance  or  releafe  of  the 
right.  ^      ' 

Firft, 
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Firft,  This  is  no  claim  by  the  crown 
againft  the  wrongful  exercife  of  a  franchife, 
for  no  length  of  poffeffion  is  a  bar  to  an 
inquiry  by  the  crown  in  quo /warranto^  into 
the  right  of  an  office ;  but  in  private  claims 
the  rule  of  law  will  not  fuffer  the  poffef- 
fion of  a  franchife  for  twenty  years  to  be 
overturned  5  upon  this  juft  principle,  that 
the  long  acquiefcence  (hall  be  confidered 
as  an  admiffion  of  the  other's  right :  The 
court  of  King's  Bench,  in  the  Winchelfea 
cafe  ^,  fay,  "  There  is  an  analogy  between 
this  and  other  limitations,  confining  the 
retrofpaft  to  a  reafonable  time." 

Secondly,  In  cafes  of  antiquated  claims 
the  courts  direft  juries  to  prefume  every 
thing  neceffary  to  the  fupport  of  prefent 
pofleffion,  even  againft  grants ;  but  the 
grant  in  queftion  is  uncertain  at  beft.  In 
an  aftion  for  flopping  up  lights,  which 
was  tried  at  Worcefter  in  1761,  before 
Mr.  Juflice  Wilmot  f  5    the  judge  faid, 

*  See  4  Burr.  M.  1963,  and  1965. 

t  The  cafe  of  Lewis  and  Price  at  Worcefter,  fpring 
affizes  in  176 1 ;  this  and  the  next  cafe  were  cited  from 
a  colleilion  of  MS.  notes  belonging  to  Mr.  Juftice 
Buller. 

"  Where 
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*^  Where  a  houfe  has  been  built  forty  years, 
and  has  had  lights,  if  the  owner  of  the 
adjoining  ground  build  againft  them,  aa 
adtion  lies  for  it  3  and  this  is  founded  on 
the  fame  reafon  as  when  they  are  imme- 
morial, for  it  is  long  enough  to  induce  a 
prefumption,  that  there  was  originally 
fome  agreement  between  the  parties."  In 
another  action  of  the  fame  fort  *,  before 
the  fame  judge,  when  chief  juftice,  he 
faid,  "  Poffeffion  for  fuch  length  of  time 
(which  in  this  cafe  had  been  fifty  years) 
amounts  to  a  grant  of  the  liberty  of 
making  the  lights — it  is  evidence  of  an 
agreement  to  make  them ;  poffeffion  for 
fixty  years  is  not  to  be  difturbed,  even  by 
•  writ  of  right ;  and  if  the  poffeffion  of  the 
houfe  itfelf  cannot  be  difturbed,  it  would 
be  abfurd  to  fay,  that  the  enjoyment  of 
the  lights  might/' 

In  an  aftion  for  diverting  a  water- 
courfe,  tried  before  Lord  Mansfield,  in 
Surrey,  in  the  fummer  of  1782,  his  lord- 
ftiip  faid,  ''  An  incorporeal  right,  which, 

♦  The  cafe  of  Dougal  and  Wilfon — Sittings  after 
Trinity  Tei-m,  9  Geo.  III. 

if 
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If  cxifting,  muft  be  in  conftant  ufe,  ought 
to  be  decided  by  analogy  to  the  Statutes  of 
Limitation  */'  If  in  this  cafe,  any  man 
fhould  alk  for  the  deed  or  evidence  of  ah 
agreement  between  the  parties,  the  anfwer 
would  be,  that  the  long  relinquifhment  of 
a  right  that  is  valuable  and  in  ufe, '  is  an 
evidence  .as  efFeflual  as  that  of  hand  and 
feal. 

An  argument  has  been  drawn  from  the 
return  of  1780,  as  if  that  aft  had  giveii 
pofleffion  of  the  office  to  the  bailiff  of  the 
hundred ;  but  it  is  enough  to  fiate  the 
nature  of  that  tranfa6lioii  in  anfwer  to  it ; 
the  deputy  of  the  dcceafed  fteward  having 
refufed  the  precept,  it  was  carried  to  Mr. 
Duthy,  merely  in  order  to  get  fomc  perfori 
to  officiate  -f- ;  his  conduft  had  no  fymp- 
tom  of  a  clairA  of  right,  or  of  oppolition 
to  the  fteward's  authority,  for  he  declared 
himfelf  willing  to  refign,  if  any  other 
would  take  the  office ;  even  if  it  had  been 

*  Mr.  Erikine,  who  cited  this  cafb-,  Jiad  been  coun- 
fei  in  the  c^ufe. 

t  T*His  circumftance  was  not  denied^ 

othervvife, 
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fOtherwife,  fuch  an  ad  of  poi&ffion  during 
the  vacancy  of  the  ilewardfhip,  could  not 
have  had  any  efFeft  :  If  the  freeholders  had 
thought  proper  to  difpute  his  authority, 
and  of  thcmfelves  had  returned  the  mem- 
bers to  the  flieriff,  perhaps  the  Houfe 
would  have  held  the  return  good,  if  fingle*. 
On  the  part  of  Shafto  and  Conway,  it 
was  obferved  in  reply,  That  the  prefump- 
tiMis  afked  for  by  the  counfel  on  the  other 
fide  were  neceflarily  excluded  by  the  nature 
of  the  queftion,  which  arifea  out  of  deeds 
that  depend  on  the  conftru£tion  of  law, 
whereas  the  ufe  of  prefumption  is  to  fup^ 
ply  the    defe6l   of  evidence.     The  true 

'  ^laeflion  is,  whether  the  Bilhophas  grant- 
ed the  office  of  bailiff  of  the  borou^  by 
bb  leafe;  a  conftruftion  of  it  is  offered 
from  the  original  -ufage  againft  this  leafe, 

.  this  is  obje6led  to,  becaufe  it  is  faid  the 
office  is  incident  to  the  grant;  but  no  au* 
thority  has  been  cited  in  fupport  of  this 
argument  (E).     They    likewife   refort  to 

*  The  return  ftated  in  p.  122.  as  an  irregular  retufitji 
feems  to  have  been  of  this  fort :  There  were  nuiny 
fuch  in  the  Parliaments  of  Charles  IL 

a  pre-^ 
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a  prefumption,  that  this  ufage  might  be 
with  the  licence  of  the  fteward,  or  that  the 
bailiff  of  the  hundred  might  have  been 
at  the  fame  time  fteward  of  the  borough ; 
but  in  whofe  favour  is  this  to  be  prefum- 
ed?  Of  thofe  who  have  all  the  books  and 
records  of  the  borough,  and  could  certainly 
give  evidence  of  the  fa£t  if  it  exifted;  it 
would  therefore  be  againft  all  principles  of 
law  to  admit  fuch  a  prefumption  on  their 
fide ;  though  if  it  had  been  wanting  in  fa-, 
vour  of  the  oppofite  claim  it  would  be 
reafonable,  becaufc  capable  of  being  rebut- 
ted by  evidence  of  the  contrary,  if  it  exift- 
ed, in  their  pofleffion. 

The  argument  urged  from  the  reference 
in  the  patent  to  the  prcdecejSbr's[  right  is 
an  objeftion  upon  words  merely ;  for  that 
reference  is  to  the  right  itfelf^  not  to  the 
manner  in  which  it  may  have  been  exer- 
cifed :  By  referring  tQ  former  apppjjitmqnts 
iu  the  books,  there  will  be  found  the  fame 
connexion  by  reference,  up  to  the  Ijime  of 
the  Stockmans  *. 

*  The  Regifter  was  afterwards,  referred  to,  in  which 
it  was  found,  that  Field's  grant  wis  *«^  to  hol^  7»  Um 

smplo  moio — quam  GuL  Stockrr.an.** 

'It 
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It  is  immaterial  what  the  difpute  was 
upon  which  the  refolution  in  the  Journals 
is  founded ;  it  is  a  decifion  upon  the  fa6t, 
and  that  alone  at  this  diftance  of  time  when 
the  particulars  of  tlie  tranfaftion  are  loft, 
Ihall  be  taken  to  be  a  decifion  upon  the 
point :  It  is  impoffible  to  fliew  who  made^ 
the  rgedted  return,  becaufe  having  been 
rgefted  by  the  Houfe  it  was  taken ^oflF  the 
file  and  deftroyed.  —  The  bailiff  of  the 
hundred  is  adjudged  the  proper  officer. 
How  is  this  obviated?  by  prefuming  zxi 
alteration  of  the  right  by  the  fubfequent 
ufage,  and  they  fay  that  even  an  ufurpa- 
tion  fb  long  acquiefced  in  fhall  not  be  de- 
feated.— This  is  ftrange  doftrine,  and  not 
that  of  the  law :  It  is  a  maxim  that  long 
poffeffion  fhall  not  be  deemed  ufui-pation ; 
but  if  it  appears  by  the  evidence  to  be  an 
ufurpation,  it  is  never  fupported :  It  is  as 
natural  and  juft  to  prefume  that  the  ftew- 
ard  of  the  borough  had  a  deputation  from 
the  bailiff  of  the  hundred,  as  the  contrary;' 
but  neither  prefumption  is  neceffary  to  thq 
decifion,  for  they  have  not  fhewn  the  right 
to  be  out  of  the  patentee,  which  they  are 

bound  to  do^ 

The 
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The  committee  having  cleared  the  Coiitt^ 
after  fome  time  fpent  in  deliberation,  th« 
counfel  were  called  in  again,  when  tho 
chairman  informed  them  that  the  Com- 
mittee had  refolved^ 

«  That  at  the  laft  eledion  for  the  bo^ 
rough  of  Downton,  Mr.  Dagge  was  the 
proper  returning  officer/' 

Hereupon  the  counfel  for  Bouveriet  and 
Scott  requeued  that  the  Committee  would 
report  this  refolution  ipecially  to  the  Houfei 
at  the  fame  time  witli  their  final  decifion  ^^ 

This  point  being  eftablifhed,  it  became 
neceflary  for  the  counfel  for  Shafto  and 
Q>nway  to  go  on  with  their  cafe  on 
the  merits  of  the  ele£lk>n :  As  their  return 
was  difallowed,  they  sure  from  this  time  to 
be  confidered  as  petitioners;  and  in  the 
following  part  of  this. cafe,  I  fhall  diftin^ 
guifh  them  by  that  nanie»  and  the  others 
by  that  of  fitting  members,  as  thofe  terms 
arc  more  confonant  to  the  order  of  pro- 
ceeding« 

The  numtjers  on  Mr.  Daggers  poll  being 
only  two  for  Shafto  and  one  for  Conway, 

♦  Tbcy  did  lb.    See  Votes,  19  J"'y>  P*  436* 

L  Bouverio 
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Bpuyerie  had  a  majority  of  forty-two,  Scott 
of  forty-one  ov«r  Shafto/  and  Bouverie 
forty-three,  Scott  forty-tvjrp  over  Coaway. 
-  The  petitioners  counfel  Jftated  that  they 
fliould  add  to  their  numbers  fifty  who 
had  tendered  their  votes  for  each  candi- 
date, and  were  reje^ed  by 'the  returning 
officer,  which  would  give  both  a  majori^ ; 
but  if  any  ob]e6tioB&  from  the  fitting  oaeoi- 
bers  to  thefe  votek  fhduU  fiicceed  ib  as  to. 
make  it  necef&ry  tOv  go.  furthec,  they  i^r 
tended  to  ot^ed:  to  thirty-tvj^o  of  the  votes. 
Ml  the  other  fide:  They  f^d  that  i^  would 
be  unneceflary-  to  bring  any  other  proof  of 
the  voter^s  having  tendered  his  vote  to.  the- 
retuitning  ofiker,  than  the  poll  kfelf  pysxL 
in  to  the  Committee  by  JVite.  I}^^>  in, 
whifch4heword''*K:^>&i'iswritte»:^ppQfitfc 
to' the.  name  of  ther  voter:  Tothi?  no  pb-. 
jcdfcionwas  made  by  the  counlel:  fortfeiet 
fitting  members* 

-There  bdng  fbme^  doubt  among  thO: 
counfel  whether  the  votes  offered  to  be  fi*- 
\^  by  thepetijipner^  fhould  be  oligaEbedVto . 
f^parately  by  the  fitting  members^  fov  aflU 
to  obtain^a  dqcifion  frpm  th^  Committee, 
3  one 
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one  byoflte,  upon  eacfi,  bcfofe  tofering 
Bpon  another,  the  Cbinmilitee  allotted  tA<i 
counfel  for  the  fitting  members  to  tafci 
their  ovm  conrfe,  and  they  chdfe  that  of 
referving  thdr  bbjeftiohs  till  all  the  v6te< 
for  the  petitioners  flloiild  be'gone  tliroligh-, 
ift  drder  to  mafee  them  colkftivelyt  "thk 
method  vf^  fbllov^ed  with  an  eJiceplion' t^ 
l3ie  trafc  of  one  vote,  v^^hidh-  depended  on  A 
qttefliwn  of  1^  afFefting  fo  many  dth^jf, 
that  the  dedfion,  if  for  the  fitting membd^s* 
would  have  been  coAclufive  of  the  eilufe  id 
tiheir  favour.'  Jtvt&i  tiherefore  agreed  t<> 
treat  this-  quefl'ioh'  firft'  and  fepatatdlyi::  ft 
arofe  out  of  the  folio#hig  f^tdfe.  ' 

The  kttf  Mt.  Duncombe,  who  died'  in 
Jfevwnbcr,  1779,  by  wifl  gi^'  his  pro* 
petty  itr  the  boTotigh  6f  Dovtotbtt,  t^6* 
t&er  with  Iris  other  eftat^s,  *'  to ^Het^f- 
lfe6s*and  their  hfeir!salnd'afligttsirfbtb€^u& 
of  tfiem,  their  heiiUand^ffign^i  upOfttrufl, 
fofoori  a*  conveniently  might  be  siftfet  h4« 
dtttafe,  to  convey  tfie  faid  effiafes  t<>  the 

*  Sir  Thomar  TiArner  SKnglb^^  Mr.  ChatWPkUijp 
Jenmags,  and  Mr.  Ma^er. 

L2  uie 
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tife  of  his  daughter  Anne  Shafto,  for  her 
life,  with  remainder  to  the  truftees  to  pre- 
ferve  contingent  remainders ;  remainder  to 
the  ufe  of  Robert  Shafto,  fecond  fon  of  his 
&id  daughter  Anne,  in  ilti6t  fettlement, 
with  other  remainders  over."  Mrs.  Shafto 
died  in  1783,  leaving  her  fecond  fon, 
Robert,  an  infant.  Mr.  Shafto,  by  the 
authority  of  the  truftees,  receives  the  rents 
and  manages  the  eftates  hereby  devifed,  for, 
his  fon's  benefit.  Before  the  laft  eleflion 
the  truftees  executed  conveyances  of  Mr. 
Duncombe's  burgages  in  Downton,  to  the 
feveral  voters,  by  deeds  of  leafe  and  releafe 
for  lives,  at  ftated  rents,  the  fums  of  which 
were  various. — ^Thefe  deeds  were  all  in  one 
form,  which  was  printed*  The  truftees 
ftile  themfelves,  in  thefe  conveyances, 
"  Devifes  of  the  legal  eftate  of  inheritance 
in  truft  named  and  appointed  in  the  will  of 
Thomas  Duncombe,  Efq;  of,  and  concern- 
ing (among  other  things)  the  lands  and 
hereditaments  hereafter-mentioned."  The 
voter's  name,  upon  whofe  title  this  ques- 
tion arofe,  was  Thomas  Wornell ;  he  voted 
under  one  of  thefe  conveyances  to  him  of 

an 


D  O  W  N  T  O  N.  149 

an  antient  burgage  in  the  borough  of 
Downton,  for  two  lives,  paying  a  rack  rent, 
dated  20  and  21  March,  1784. 

The  counfel  for  the  fitting  members 
contended.  That  this  conveyance  gave  no 
title  to  the  voter ;  which  they  argued  both 
from  the  principles  eftablifhed  in  Chancery, 
with  refpcft  to  trufl:  eftates,  and  from  the 
ftatute  of  the  7  and  8  Will.  III.  c.  25.  f.  7. 
which  is  as  follows : 

"  No  perfon  or  perfons  fhall  be  allowed 
to  have  any  vote  in  eleftion  of  members^ 
by  reafon  of  any  truft  eftate  or  mortgage, 
unlefs  fuch  truftee  or  mortgagee  be  in  ac- 
tual pofleffion  or  receipt  of  the  rents  and 
profits  of  the  fame  eftate ;  but  the  mort- 
gagor or  Cejlui  que  trufi  in  poflTeflion  Ihall, 
and  may  vote  for  the  fame  eftate,  notwith- 
ftanding  fuch  nwrtgage  or  truft :  And  all 
<:onveyances  of  any  meflTuages,  lands,  tene- 
ments and  hereditaments,  in  any  county, 
city,  borough,  town-corporate,  port  or 
place,  in  order  to  multiply  voices,  or  to 
Iplit  and  divide  the  intereft  in  any  houfes 
or  lands,  among  feveral  perfons,  to  enable 
them  to  vote  at  eleftions,  are  hereby  dc^ 
L  3  clared 
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(clared  to  be  void  gind  of  none  effeft,  and 
that  no  more  than  one  fingle  voice  (hall  be 
admitted  fpr  one  and  the-fjmi5  h<)ufe  or 
tene«ient/*— rThey  argued  thus,— r 

TJip  eiiate  in  the  truftees  is  a  m^re  legal 
cft^te,  for  the  purpofe  oply  of  obeying  thie 
will,  and  tbey  have  no  other  right  but  fuch 
as  may  enable  them  to  effeftuate  the  de- 
vife  of  their  teftator ;  Thefe  conveyances  tp 
truftees  are  very  generally  made  for  the 
convc^ence  of  family  fettlements,  of  mo^ 
dtm  times,  in  oi^der  to  receive  the  benefit 
of  equitable  conftruftions,  and  to  avoid  Ac 
diiRculties  which  might  arife  from  legal 
diftinftions  in  carrying  them  into  execu- 
tion ;  the  truftees  are  mere  inftruments  of 
conveyance :  This  doftrine  has  prevailed 
qver  fiace;  the  cafe  of  Leonard  and  the  Earl 
of  Suflex,  reported  in  2.  Vernon,  526  (F). 
On  the  prefent  occafion  they  have  of  thcmi- 
felvea  (for  the  Ce/iui  que  truft^  an  infeat, 
could  not  interfere)  afTuined  a  power  cf 
difpofing  of  the  eftate  abfolutely,  and  have 
given  a  freehold  intereft  in  it  to  the  voter : 
Now,  it  is  a  {principle  in  equity,  that  if  a 
truftee  conveys  to  one  having  notice  of  the 
■       )  \  \  >  truft, 
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tnift,  the  grantee  thereby  becomes  a  truf- 
tee  for  the  purpofe  of  executing  it*;  which 
in  this  inftance  is  to  convey  to  the  Cejiui 
fue  trufi ;  the  deed  itfdf  fhews  the  fa6t 
here,  for  by  the  defcription  therein  given 
of  the  truftees,  the  other  party  had  fuffi- 
cient  notice  of  the  truft ;  or  if  other  evi- 
dencfe  of  hotice  fhould  be  called  for,  full 
proof  of  it  will  be  given  :  Thus  the  voter 
has  no  other  iritereft  in  the  burgage,  than 
the  truftees  under  whom  he  claims  \  he, 
like  them,  is  a  truftee  for  the  infant  and 
has  rto  beneficial  intereft  in  the  thing  con- 
veyed. 

But  the  firft  part  of  the  7th  feflion  of 
the  ftatute  above  cited,  fcems  to  put  the 
queftion  out  of  doubt.  This  ftatute  is 
general  in  all  its  objefts  5  the.  title  of  it  is, 
^  For  the  further  regulating  elefliohs  of 
members  tb  ferve  in  Parliament,  &c/'— 
The  preamble  takes  notice  of  the  injuries 
done  to  the  voters  in  their  rights  of  elec- 
tion,  and  to  the  perfons  elefted-f;    no 

words 

*  This  principle  may  be  fecn  illiiftrated  in  the  .fol- 
lowing cafes :  2  Vern.  5^71.     i  Verh.  149.  484. 
f  The  words  are,  "  Whereas,  by  the  evil  practices 
L4  and 
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wprds  can  be  mpre  extenfive  -,  the  7th  fec=» 
ttion  comprehends  estates  of  evpry  denomw 
pation,  and  in  the  fecpnd  claufe  pf  it  exf^ 
prefsly  enumerates  every  place  of  reprefen?- 
tation,  In  fhort,  there  is  no  expreffio|i 
that  can  be  conftrued  to  limit  the  provi- 
^on  to  countries,  or  to  except  burgage-te- 
nures ;  Tl>e  reafon  of  this  law  is  obvious  5 
the  multitude  of  family  fettlements  in  truft 
>vas  fo  great,  as  to  prpa^g  much  confufion 
iij  inquiring  -into  the  legal  ownerfhip  pf 
^cftates.)  |:he  fame  difficulty  attended  mort- 
gages, whqre,  by  the  ufual  failure  pf  payr* 
ment  by  the  mortgagor^  the  eftate  become^ 
in  law  the  property  pf  the  piprtgagee, 
though  i|  feldpni  is  fo  in  f46]t  s  the  mort- 
gagee, as  well  as  the  truftee,  beir^g  gene- 
rally put  of  poflefjiop  3  tj^e  ^6t  therefore 
follows  the  common  praftip e  of  men,  and 
jn  order  to  prevent  ^  trpuble|pme  inquiry 

9Uid  irregular  proceedings  of  (herifFs,  under-fheriffs, 
inayprs,  bailiffs,  and  p^hpr  pfficers^  in  the  execution  of 
writs  and  precepts  fpr  rlefling  members  to  ferve  in  Par- 
liament, as  well  the  freeholders  and  others  in  their  right 
of  cleftipn,  as  alfo  the  perfons  by  them  elefted  to  be 
tbpjr  feprefentative?,  have  heretofore  been  greatly  in- 
jure^  and  abufed,  Nq^  for  remedying  the  (aqie^  &c^" 

*  into 
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into  the  legal  title,  gives  the  right  of  vot- 
ing to  the  vifible  and  fubftantial  owner. 
Truftees  having  the  formal  and  legal  right 
to  the  freehold,  from  whence  the  franchife 
is  derived,  might,  upon  legal  principles, 
exert  it  s  but  as  tliis  would  be  fubverfive 
of  the  ends  of  their  inftitution,  and  con*^ 
trary  to  the  real  ftate  of  things,  the  ftatute 
adapts  the  law  to  the  circumftances  of  the 
timesr 

This  is  as  applicable  to  yotes  in  burgage- 
tenure,  as  to  thofe  in  counties,  between 
which,  in  the  antient  conftitution,  there 
is  a  clofe  connection;  in  both,  the  right 
of  voting  is  real  and  in  right  of  tenure, 
jiot  perfonaL  The  aft  clafTes  together 
mortgaged  and  truft  eftates  j  yet  a  mort- 
gagee fometimes  has  the  beneficial  intereft, 
but  a  truftee  never  has,  and  there  is  there- 
fore ftronger  re^fon  againft  his  voting,  than 
a  mortgagee's,  Suppofe  this  queftion  to 
arife  at  a  county  ele6tion  upon  the  fame 
fafts,  it  would  not  be  doubted,  that  the 
conveyance  gave  no  right  of  voting,  and 
if  fo,  the  adt  makes  no  diftinftion.  It  is 
admitted,  that  thefe  ti'uftees  are  not  in  re- 
ceipt 
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cdptof  the^rcnts  and  profits ;  if  therefore 
the  beneficial  intemft  be  in  another,  the 
right  ffluft  be  derived  fr6fii  hiitt,  and  not 
from  the  tf uftees j  for  nb  derivative  titfe  caft 
be  better  than  thfe  <«riginal.  Suppofe  the 
traftees  liad  themfelvei  daift!6d  to  vote, 
would  they  have  been  adthitted  ?  But  they 
claim  i  great  deal  more^  fdr  though  they 
could  not  have  given  three  votes  in  thtk 
own  perfons,  they  transfer  that  right  to  a 
much  larger  number.  It  cannot  be  con- 
tended, that  they  aft  according  to  the  ift- 
clination  of  the  Cejim  que  trujiy  becaufe 
that  would  be  maintaining  a  right  to  vote 
by  proxy,  a  right  unknown  to  the  laW. 
It  may  be  urged  on  the  other  fide,  that  the 
law  is  not  general  throughout,  becaufe  the 
fecond  claufe  of  this  feftion  of  the  ftatute 
has.  been  determined  not  to  extend  to  bur- 
gage-tenures  *- ;  but  this  is  owing  en tirdy 
to  the  fubje£l  matter  of  the  claufe  :  It  is 
to  prevent  the  multiplication  of  votes  by 
fplitting,  which  is  an  unneceffary  regula- 
tion in  burgage- tenures,  where  it  has  al- 
ways been  the  eftabliflied  law,  that  fib 
♦  In  the  two  former  cafes  of  Downton. 

mor« 
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more  than  one  vote  can  be  given  for  one 
burgage,  which  cannot  from  its  nature  be 
fubdivided. 

If  in  a  cafe  of  pofitive  law,  arguments 
of  convenience  could  have  place,  and  it 
fliould  be  urged,  that  the  infant  would 
fufFer  a  great  hardfli^p  here,  by  lofing  the 
advantage  of  his  property,  it  might  be 
cafily  anfwcred,  that  the  difability  of  the 
infant  in  this  cafe,  is  no  other  than  that 
which  all  infants  fufFer. 

The  counfel  for  the  petitioners  ar- 
gued thus  : — After  obferving,  that  it  was 
flrange  that  this  obje6lion  fhould  come 
from  a  quarter  in  which  the  fame  means  * 
had  been  employed  to  derive  advantage 
from  a  truft-eftate,  they  faid, 

That  it  was  an  eftablifhed  principle, 
both  in  law  and  equity,  that  the  owner  of 
the  l^al  eftate  has  a  right  to  make  what 
^fe  he  will  of  it  agmnft  all  perfons,  ex- 
cept the  Cejiui  que  truji ;  that  till  very  mo- 

*  Lord  Radnor  had  received  a  grant  from  the  truiftces 
of  the  late  Lord  Feverfham,  of  all  the  burgages  in 
their  poiieffion,  and  bad  granted  them  out  to  the 
feveral  voters^ 

dem 
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dern  times,  he  might  have  been  juftified  in 
the  courts  of  law^  even  againft  him,  and 
that  he  alone  can  complain  even  now  of 
any  mifapplication  of  the  truft.     There 
is   no  inftance  where  the  courts  of  law 
have  gone  further,  than  to  enforce  the 
maxim,  that  a  truftee  fliall  not  defeat  the 
purpofe  of  his  truft ;  they  always  give  ef- 
fect to  the  legal  title,  conveyed  by  a  truf- 
tee in  eje45lments,   or  any  other  aftions 
brought  before  them  (G).  The  rules  which 
prevail  in  the  court  of  Chancery,  in  cafes 
of  trufts,  are  laid  down  and  praftifed  for 
the  benefit  of  the  Ceftui  que  trufts  and  ori- 
ginate  in  difputes  between  him  and  the 
trujlee  ;  they  are  peculiar  to  fuch  difputes : 
Thus  it  is,  when  a  party  would  fet  up  a 
conveyance  from  the  truftee  againft  the 
Cejiui  que  truji^  he  ftiall  derive  no  advan^- 
tage  from  it  as  againft  him,  though  as  to 
every  other  purpofe  it  may  be  effeftual :  It 
would  have  been  more  to  the  purpofe,  tp 
have  cited  a  cafe  in  which  this  principle 
had  been  enforced,  on  the  complaint  of 
third  perfons^   but    none    fuch   is   to  be 
found.    But  further,  the  ads  of  the  truf- 
'  *  tee 
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tec  are  not  void  in  any  cafe  j  they  are  valid 
till  queftioned  by  him  that  right  has : 
Now  fuppofing  all  thcfe  deeds  to  be  void- 
able by  the  infant  when  he  comes  of  age, 
the  Committee  will  furely  not  anticipate 
the  queftions  that  may,  in  poflibility,  only, 
arife  when  that  happens  5  efpecially  on  this 
occafion,  where  it  would  be  in  favour  of 
one  who  is  contriving  thereby  to  overturn, 
the  future  rights  of  the  infant.  At  pre- 
fent  there  is  no  complaint  by  the  Ceftui  que. 
trujl^  but  on  the  contrary,  there .  is  no 
room  to  doubt  that  the  trullees  have  aded 
for  the  benefit  of  liis  ellate. 

It  is  argued,  that  as  the  particular  obJe6i:^ 
of  this  truft  is  to  convey  to  the  infant  at  a. 
future  period^  the  truftees  therefore  can 
have  no  power  but  for  the  fimple  a6t :  of 
conveyance  5  But  it  is  the  Cejiui  que  trif/t^ 
alone  who  can  fay  this  5  as  to  all  others^^ 
the  eftate  is  fuUy^in  the  truftees  (fubje<3:  ,ta 
an  account  to  the  infant)  till  they  do.con^. 
vey  it ;  with  an  exception  only  to  fuch  afta 
as  would  difable  them  from  executing  thei,r. 
truft,  but  even  then  on  the  complaint  9^ 
the  infant  only,  or  in  liis  behalf.. 

Exclufive 
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Exclufive  of  the  ftatute,  there  woultj  be 
little  difficulty  in  deciding  this  queftion  irt 
Weftminfter  Hall :  In  order  to  dear  the 
doubt  raifed  upon  the  7th  fefticHi,  it  will 
be  neceffary  to  confider  the  rales  which 
have  always  prevailed  in  the  conftru£ti<Mi 
of  ftatutes,  and  which  ar«  as  fixed  as  the 
law. .  One  is,  that  the  judges  are  to  confi-^ 
der  the  old  law,  the  mifchicf,  and  the  i^-^ 
medy ;  Another,  that  a  ftatute  is  not  to  be 
extended  beyond  the  mifchief  to  be  pre- 
vented :  Another,  that  if  abfurd  or  danger 
rous  confequcnccs  would  follow  from  the 
direft  meaning  of  the  words,  they  are  nof 
to  be  followed,  but  are  to  be  conftrued  fo 
as  beft  to  effeftuate  the  obje6fe  of  the  laM^; 
thefe  are  laid  down  in  Blackftbne's  Com- 
mentaries *•  Each  of  thefe  rules  might 
be  illuftratcd  by  the  cafe  in  queftion ;  it  i* 
not  within  the  exprefs  wor^  of  the  aiSt, 
uor  mthin  the  mifchicf  to  be  prevented, 
and  very  dangerous  confequences  wodtek 
foHow  from  deciding  that  it  i«,  for  it  would 
deftroy  all  the  burgage  property  in  the 
kingdom,  and  that  is  fo  extenfive  as  to  b© 

*  X  Black.  Com.  feft.  iii.  of  the-Intx-oduaion. 

of 
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of  geniieral  *  concero.  A  Httle  experience 
in.  legal  decifions  fhewa  ishe  ncceflily  of 
CQuftruing  ftatutea  by  the  rules  of  law,  and 
^QonfoKming  to  pceceding  determinations*. 
It  is  well  known  to  have  been  determined, 
that  thie  fecoad.  claufe  of  this  feiftion  (from 
whencfe  this  ftat-ute  hsts.  received:  the  nmno: 
of  the  Splitting  A£f)  doQS  not  extend  ta> 
b«t:gager^n«res ;  yet  the  words  c£  thkt 
claufe  ai^  mio^h  more  extenfive  than  thoi& 
of  the  Qtheiv  and  inchidQ  by  name  CTCcyj 
place:  repre&nted:  This  algae  is.  fuf^omt 
to  fhew,  that  fomething  hefides  wQrd&ia  tcr^ 
be  attpndcd  to  ijot  tjje  conftruiSifin:  of  ai 
ftatutse..  The  cafe  OH;  rfieHatule,  1:3.  Kliz. 
ch.  10.  f.  3.  of  ecclefiaftical  le»fes„is  a»  it* 
lui^ation  oi  the  nde  -fri.  .th»t  ftatote  ^i*^s, 
th?it  certain  leafed  b^r  ecaieftaflkal  pj^dTaQ^ 
jbalhbe  mid  tx>  .dl  inimti,\,  yet  wheij.  thct 
queiiJ!on  arofQ  upon  a^leafe  for  longer  Xam^y 
diaa  the  a£b  allowed^  the  ju^es  hdid,^  thtswt 

♦  Ijt  is  faid  in  the  argument  in  i.Doug.  EJeft.  ^%\* 
that  .there  are  about  tyrenty-nine  burgage-tenure  bo- 
roughs. 

t  This  cafe  is  put  in  i  Blacks  Gaau  p.  ^7 . .( j;  Aedm  )^ 
lyhp  cit^s  3,  Hep.  60,  Ga»  Wi%  4i.  Ta.wWfhowjf  tot 
addol^  10  Rep.  58. 

as 
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as  the  mifchief  to  be  prevented  was  thit 
of  long  leafes  to  the  prejudice  of  the  fuc-* 
ceffor,  the  leafe  was  void  as  againft  the 
fuceejfor  only^  but  good  for  the  life  of  the 
incumbent  the  grantor. 

The  property,  confifting  of  burgage-te- 
nures,  could  not  have  efcaped  the  confide- 
rationof  the  kgiflatufe  at  the  time  when 
this  ftatute  paffed,  yet  they  have  not  in- 
eluded  it  in  words  in  this  claufe  5  the  mif- 
chief it  intended  to  prevent  was  peculiar  to 
county  eledtions,  in  which  a  multitude  of 
perfons  ufed  to  vote  for  freeholds,  who  had 
no  intereft  whatfoever  in  the  land ;  this 
,  abufe  depended  on  the  feveral  laws  upon 
county  elections- 

The  firft  legiflative  regulation  of  the 
right  of  voting  in  refpe6l  of  freehold,  (8 
Henry  VI.  ch.  7.)  reftrains  this  .right  to 
freeholders  in  counties  having  an  eftate  of 
40  s.  a  year ;  ;by  the  conftruftion  of  which 
ftatute,  it  was  thought,  that  if  a  man  had 
other  eftate  to  that  amount,  with  anyjr^e-- 
boldy  it  was  fufficient  to  juftify  his  taking 
the  oath;  which  the  ihcriff  was  impowered 
to  adminifter.     Two  years  afterwards,  by 

ftat. 
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ftat.  10  Hen.  VL  ch.  2*  reciting  the  former 
ftatute,  it  was  declared  that  the  qualifica- 
tion fhould  not  only  confift  of  freehold 
eftate,  but  of  freehold  /»  the  county  for 
which  the  vote  fhould  be  ^ven.  Before 
thefe  ftatutes  (H.)  every  freeholder  claimed 
to  vote ;  by  them  this  privilege  is  limited 
to  perfons  receiving  a  certain  income  from 
the  land;  and  this  principle  of  reprefen- 
tation  being  eftabliflied  in  counties,  it  was 
deemed  neceflary  to  corredt  the  perverfion 
of  it,  grown  common  in  the  fucceeding 
ages  in  confequence  of  the  new-invented 
modes  of  holding  real  eftates ;  it  was  thought 
abfurd  to  give  this  right,  which  is  derived 
cut  qf  the  enjoyment  of  the  land^  to  thofe  who 
have  no  real  connexion  with,  and  receive 
no  income  from  it,  as  mortgagees  out  of 
pofleffion,  or  truftees  of  a  legal  eftate : 
Accordingly,  the  adt  in  queftion  deprives 
them  of  this  right,  in  certain  cafes y  and 
inakes  a  proper  diftinftion  between  the 
formal  and  the  fubftantial  owner  (I).  There 
is  nothing  in  this  provifion  afFefting  bur- 
gage tenures,  nor  is  the  principle  applicable 
jto  them  y  the  obje6t  of  the  ftatute  was  to 
M  cprredt 
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correft  the  defeds  of  county  eleftions. 
—It  is  not  at  all  effential  to  a  burgage 
that  the  voter  fhould  receive  any  profit 
•from  it ;  it  is  the  quality  of  the  foil  to  give 
liie  franchife,  which  does  not  depend  on 
the  circumftances  of  him  that  holds  it ;  the 
grantees  of  burgages  are  frequently  known 
not  to  be  in  receipt  of  the  profits  of  the 
cftate  5  and  if  no  man  is  to  vQte  at  thefe 
ele6Hons  but  he  who  receives  an  income 
from  his  burgage,  that  condition  alone 
lYOuld,  in  many  cafes,  render  the  property 
tifelefs.  Many  undoubted  burgages  give  no 
J)rofit  at  all,  both  here  and  in  other  placca, 
-as  in  Old  Sarum,  Knarefborough,  &c. 
fcites  of  houfes,  deferted  fhambles,  gravel- 
pits,  and  (here  in  Downton,)  a  pool  of  wa- 
ter, give  the  right  of  voting;  theyhave^na 
other  value  but  that  of  reprefentation  :  It 
was  not  the  intention  of  the  legiflature  to 
annul  this  right  inherent  in  property,  be- 
caufe  it  might  become  unprodudtive :  it  is 
only  in  counties  that  the  qualification  muft 
produce  a  profit  to  him  who  claims  to  ex- 
-ercife  it.  Now,  if  this  ftatute  fhould  be 
conftrued  to  extend  to  burgages,  it  will  in 

efiea 
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effeft  deftroy  all  the  burgage  property  in 
the  kingdom,  though  for  upwards  of  fe- 
venty  years  it  has  never  been  underftood  to 
extend  to  it :  Perhaps  a  confideration  of 
thefe  confequences  operated  in  thofe  deter*- 
minations  by  which  the  fecond  part  of  thia 
feftion  was  held  not  to  affeft  burgagc-tc- 
nures.  It  is  well  known,  that  till  the  ap- 
proach of  an  ele6tion,  he  who  has  the  ru-* 
ling  intereft  in  thefe  places  is  in  pofTeffioii 
of  the  burgages  himfelf  j  and  grants  them 
out  to  the  voters  but  a  few  days  before  he 
makes  ufe  of  them ;  if,  therefore,  thefe 
words  "  conveyances  in  order  to  multipfy 
Voices^  or  to  fplit  the  intereft  in  houfes  or 
lands,  &c/'  were  confidered  to  affecft  this 
tenure,  it  would  give  to  the  holder  of  one 
burgage  an  equal  right  with  him  who  has 
forty  (K).  Upon  what  principles  then  can  it 
be  faid,  that  the  lirft  claufe  of  the  feaiori* 
is  to  affefl  burgage-tenur6s,  when  the  fe- 
cond does  not  ?  The  Committee  will  con-^ 
fider  the  conftant  ufage  of  Parliament  froni 
the  time  of  paffing  the  aft,  as  a  conftruc- 
tion  of  it  binding  upon  the  prefent  times,  and 
ftronger  than  the  moft  ingenious  arguments 
M  2  in 
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in  fpeculation.  It  is  a  ftrong  confirmation 
of  the  foregoing  argument,  that  Judge 
Blackftone,  whofe  authority  is  juftly  re- 
Ipefted,  and  who  had  made  the  law  of 
elections  his  particular  ftudy  *,  in  that  part 
of  his  Commentaries  in  which  he  treats  of 
thc^  rights  of  ele6lion,  (voL  i.  p.  173)  enu- 
merates the  qualification  given  by  the  par- 
ticular claufe  now  under  confideration, 
among  thofe  which  are  peculiar  tg  coun- 
ties. 

But  admitting,  for  aigument's  fake,  the 
force  of  the  reafoning  urged  on  the  other 
lide,  and  that  the  queftion  had  arifen  at  2^, 
county  election,  it  ought  to  be  decided 
there  as  it  is  now  contended  for;  the  fta- 
tute  does  not  include  this  cafe.  It  provides, 
that  no  truftee  -f  who  is  not  in  aftual  re- 

*  He  formerly  wrote  a  pamphlet,  intitled  **  Confi- 
dcrations  on  the  Queftion,  whether  Tenants  by  Copy 
of  Court  Roll,  according  to  the  Cuftom  of  the  Manor^ 
though  not  at  the  Will  of  the  Lord,  are  Freeholders 
qualified  to  vote  in  ElefHons  for  Knights  of  the 
Shire."— -This  pamphlet  was  occafioned  by  the  agita- 
tion of  the  above  queftion  in  the  Oxfordlhire  eleftion 
in  1755, 

•t  See  page  149, 
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ceipt  of  the  profits  fhall  vote,  but  that  this 
privilege  fhall  belong  to  the  real  owner 
when  in  poffeffion ;  this  is  very  different 
from  enafling  that  there  fhall  be  no  vote 
for  a  truji  ejiate.  The  flatute  does  not  fay 
the  right  fhall  be  loft,  or  not  ufed,  but  that 
where  there  is  in  fa6l  a  Cejiui  que  truji  or 
a  mortgagor,  in  poffeffion^  he  only  fhall  vote : 
For  before  this  ftatute,  the  owner  of  the 
legal  ejiate  might  have  turned  the  beneficial 
owner  from  the  poll ;  till  then,  no  Cejiui 
que  truji ^  in  fjtriftnefs  of  law,  had  any  right 
to  vote,  and  the  old  rules  that  formerly 
prevailed  on  the  fubjeft  of  Ufes,  prevented 
him  from  exercifing  this  a6l  of  legal  ovrYitv-* 
fhip  over  an  ellate  in'  which  he  had,  in 
contemplation  of  law,  but  a  fiduciary  in- 
tereft  (L.)  Thus  the  words  and  fpirit  of 
this  law  are  fully  anfwered,  when  applied 
to  thofe  cafes  only  in  which  there  happens 
to  be  a  mortgagor,  or  Cejiui  que  truji  in 
polTeffion ;  where  that  is  not  the  cafe,  the 
law  may  be  faid  to  have  no  operation.  It 
will  not  be  denied,  that  a  woman  in  pof^ 
felfion  may  give  a  right  to  vote  which  £he 
cannot  enjoy  herfelf ;  this  cafe  clearly  illuf- 
M  3  trates 
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trates  the  argument,  that  where  the  right 
is  inherent  in  the  property ^  it  does  not  de- 
pend upon  the  circumftances  of  the  perfon 
holding  it ;  if  it  did,  all  thofe  freeholds  in 
truift  under  the  difabilities  of  infancy  and 
fex  would  be  disfranchifed. 

By  receipt  of  the  rents,  the  ftatute  cannot 
be  fuppofed  to  mean  the  hand  that  aftually 
receives  them,— that  would  be  too  abfurd  j 
the  Cejiui  que  truji  is  allowed  by  this  ftatute 
to  vote,  not  becaufe  he  does  in  fa6t  receive 
them,  but  b.ecaufe  he  is  intitled  fo  to  do  : 
In  the  prefent  cafe,  no  perfon  is  intitled  to 
lieceive  them  but  the  truftees,  accountable 
hereafter  to  the  infant,  and  therefore  they 
are,  according  to  the  ftatute,  the  perfons 
\n  receipt  of  the  rents  :  Though  no  dire<5l 
proof  has  been  given  of  the  income's  com- 
ing to  their  hands,  yet  Mr.  Shafto's  aflual 
^receipt  of  them  is  in  their  right,  and  by 
their    authority;    and   this  leads    to    an 
anfwer  to  the  queftion,  whether  the  truf- 
tees could  perfonally  vote  for  this  eftate^ 
Put  fuppofmg  the  truftees  not  to  be  in  re-, 
iceijpt  of  the  rents,    the  counfel  on  the 
Piber  fid?  have  not  fliewn  that  any  othfcr 

perfon 
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perfon  is,  (for  the  infant  certainly  is  not) 
and  till  that  is  done,  they  cannot  avail 
therafelves  of  this  claufe  of  the  ftatute, 
which  does  not  abfolutely  annul  the  right 
of  the  truftee,  but  transfers  it  to  fome  other 
who  has  the  fubftantial  poffeffion,  wherever 
fuch  perfon  appears. 

On  the  day  after  the  counfel  had  finifhed 
their  arguments,  the  Committee  refolved, 

**  That  the  vote  of  Thomas  Wornell  was 
good :" 

At  the  fame  time  that  the  chairman  in- 
formed the  counfel  of  this  refblution,  he 
told  them  that  this  was  not  intended  to 
preclude  any  other  objeftions  to  the  vote, 
but  fimply  to  determine  upon  that  which 
had  been  argued. 

As  foon  as  this  drtermination  was  given^ 
the  counfel  for  the  fitting  members  agreed 
to  admit  twenty  votes  upon  the  poll  for 
the  petitioners,  againft  whom  they  could 
make  no  other  otgeftion  than  this  of  a 
conveyance  from  the  truftees ;  likewife  cwie 
crofs  vote  given  for  Bouverie  and  Shafio  : 
So  that  the  poll  in  this  ftage  of  the  caufe 
appeared  to  have, 

M  4.  For 
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ForBouverie         44?  vr    .t 

Scott      t:^^''^- 


Shafto  21 7 


43  3 

allowed. 


Conway  203 

Many  objeftions  were  raifed  againft  the 
other  votes  of  the  petitioners,  as  their 
counfel  were  going  through  the  evidence 
ncccffary  to  eftablifh  them  ;  this  was  done 
'  by  proving  the  voters  poflefled  q(  freeholds 
in  antient  burgages  within  the  borough, 
paying  the  accuftomed  quit-rents  to  the 
lord ;  The  chief  inftrument  of  evidence 
ufed  for  this  purpofe  was  a  quit-rent  roll 
jn  Mr.  Shafto's  poITeffion,  of  all  the  bur- 
gages in  Downton ;  this  had  been  copied 
from  one  belonging  to  Lord  Feverfham,  in 
the  year  1745,  by  his  then  fteward,  for  the 
purpofe  of  collecting  the  chief  or  quit-rents 
payable  to  the  lord  by  the  burgage  tenants; 
Lord  Feverfham  being  at  that  time  leflee 
of  the  Iprdfhip  under  the  bifhop :  It  pafled 
therefore  as  authentic  evidence  againft  aU 
perfon?  claiming  under  Lord  Feverfham. 
In  this  roll  all  the  burgages  were  num- 
bered, and  generally  defcribed  by  the  name 

of 
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of  the  then  owner,  or  of  his  predeceflpr, 
or  fbmetimes  of  the  occupier ;  oppofite  to 
which  was  placed  the  fum  of  the  quit-rent 
due  therefrom  :  Parole  teftimony  was  ad- 
duced by  the  counfel  to  identify  the  pre- 
mifes  transferred  to  the  voters,  (the  title 
deeds  being  produced)  and  to  conneft  theijni 
with  the  quit-rent  roll.  This  fort  of 
proof  naturally  lay  open  to  fuch  objections 
as  the  ingenuity  of  counfel  is  ready  to 
fuggeft ;  fuch  as,  to  the  entirety,  antiquity, 
or  identity,  of  the  burgage,  or  to  the  wit- 
neffes,  or  the  evidence;  many  of  thefe 
arofe  on  mere  queftions  of  fadl,  which 
were  either  foon  difpofed  of,  or  terminated 
in  no  point  of  law,  and  therefore  I  have 
not  thought  them  worth  reporting.  AU 
thofe  from  which  any  legal  quefldon  arofe 
I  have  preferved,  and  I  hope  faithfully. 

The  number  of  votes  to  which  fub- 
ilantial  objeftions  were  made  on  the  part 
of  the  fitting  members,  was  at  length  re- 
duced to  feventeen,  as  following : 

To  eleven,  that  their  tenements  were 
only  fubdivided,  and  uncertain  parts  of ^ 
burgages. 

To 
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To  two  (one  of  whom  was  likewife  in- 
cluded in  the  preceding  eleven)  that  they 
were  paupers. 

To  four,  that  the  titles  to  their  burgages 
were  deficient,  which  depended  on  feveral 
qucftions  of  faft ;  thus, — To  the  firft  of 
thefe,  that  a  piece  of  ground,  making  part 
of  the  burgage,  had  been  taken  from  it, 
and  was  not  affigned  to  the  voter ;  To  the 
fccond,  that  it  never  belonged  to  a  family 
from  whom  the  title  was  derived ;  To  the 
third,  that  it  never  was  held  by  the  perfon 
Xo  whofe  name  it  was  referred  in  an  entry 
on  the  rent-roll;  to  the  fourth,  fituate  in 
the  main-trench*,  or  bed  of  the  canal, 
that  the  burgage  meant  to  be  defcribed  in 
the  roll  was  not  this  burgage,  but  one  in 
a  fimilar  fituation,  purchafed  by  the  late 
I^rd  Feverfham,  which  gave  a  vote  for  the 
fitting  members  :  Thele  dilputed  fa6ls  oc- 
cafioned  much  argument,  and  employed 
much  time,  but  the  decifions  upon  them, 
from  their  nature,  do  not  fall  within  the 
fcheme  of  thefe  Reports ;  for  which  reafon 
I  only  give  a  fummary  ftate  of  them^ 

♦  A  canal  communicating  with  the  river  Avon. 
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To  another  of  the  feyenteen  the  objec- 
tion was,  that  the  burgage  belonged  to  the- 
truftees  of  the  late  Lord  Feverfham,  ha^dng 
been  purchafed  by  him ;  this  depended  on 
a  matter  of  law. 

The   objeftipn    to    the    eleven    way  , 
treated  in  the  argument  as  one,  and  they" 
were  all  claffed  together,  although  their 
circumftances  were  in  fome  refpefts  diffe- 
rent : 

Five  of  theft  burgages  went  by  thcf 
name  of  Farr's,  having  been  formerly  fold 
to  Sir  Charles  Duncombe  by  oue  Farr. 
The  defcription  of  them  in  the  feveral  deedj 
to  the  voters,  was  in  the  form  following, 
which  is  that  of  the  grant  to  Thomay 
Wornell,  viz. 

'^  All  that  antient  burgage,  confifting 
of  a  houfe  and  garden  behind  the  fame,  fi^, 
tuate  on  the  north-fide  of  Downton-flreet, 
in  the  county  of  Wilts,  now  or  late  in  the 
tenure  or  occupation  of  James  Hill,  yeo- 
man, formerly  Farr's." 

The  other  four  were  held  by  diiferent 
occupiers,  whofe  names,  with  the  fituations, 
|vere  inferted  in  the  deeds* 

The 
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The  Court-book  of  the  borough  Was 
referred  to,  in  order  to  prove  the  title  to 
thefe  burgages :  In  an  entry  of  the  i  oth  of 
April,  1706,  there  is  a  prefentment  of  the 
defcent  of  five  burgages  and  a  half  from 
Nicholas  Farr  to  Roger  Fair,  the  rent  five 
jfliillings  and  fix-pence:  On  the  21ft  of 
April,  1708,  is  a  prefentment  of  the  aliena- 
tion, by  R,  Farr  to  Sir  Charles  Duncombe, 
of  thefe  five  burgages  and  a  half ;  the  en- 
try in  the  quit-rent-roll,  to  which  they 
were  applied,  is  thus  :  "  For  that  which 
was  Farr's — 5  s.  6d."  Farr's  at  prefent 
confifts  of  five  houfes,  with  gardens  ad- 
joining to  them,  three  are  fituated  on  the 
north-fide  of  the  ftreet,  and  two  on  the 
Ibuth  *  :  A  furveyor  called  on  the  part  of 

.*  Thefe  burgages  are  mentioned  in  Mr.  Douglas's 
cafe  of  Downton,  vol.  i.  p.  220.  which  has  given 
me  occafion  to  do  that  which,  perhaps,  will  happen 
but  once, — to  correft  a  miftake  (a  trivial  one)  in  that 
book :  It  is  there  faid,  that  thefe  tenements  confift  of 
land^  without  diviftons  \  So  of  Legg's  farm  hereafter 
mentioned :  The  nature  of  the  queftion  then  agitated 
did  not  make  it  neceffary  to  attend  to  this  minutenefs 
of  defcription,  and  the  miftake  might  perhaps  be  in 
the  evidence,  not  in  the  author^ 

the 
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the  fitting  members*,  who  made  a  furvey  of' 
the  borough  in  1745,  by  Lord  Feverfliam's 
directions,  in  order  to  afcertain  his  bur- 
gages, produced  the  plan  he  then  made, 
the  names  and  defcriptions  of  which  he 
took  from  a  rent-roll  kept  by  his  lord- 
(hip's  fteward ;  his  plan  defcribes  them  in 
two  articles,  thofe  on  the  north-fide  in 
one,  and  the  burgage-rent  three  (hillings 
and  fix-pence ;  and  thofe  pn  the  fouth- 
fide  in  another,  and  the  burgage-rent  two 
(hillings :  He  made  three  divifions  of  this 
laft,  becaufe  it  was  then  intended  to  make 
three  tenements  of  them  in  future.  It 
had  always  confifted  of  five  feparate  tene* 
ments  in  the  memory  of  the  oldeft  per- 
fon  living. 

The  truftees  of  Mr.  Duncombe  had 
granted  £ve  burgages  out  of  Farr's,  for 
which  five  perfons  tendered  their  votes: 
No  evidence  was  produced  on  either  fide, 
on  the  fubjedt  of  the  half-burgage  included 
in  thefe  tenements. 

Fdur  burgages  had  been  granted  by  the 
trufl:ees  out  of  fome  meadow  land  that 
went  by  the  name  of  the  White  Hof fe; 

*  But  not  for  this  purpofe, 

th? 
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the  defcription  of  the  premifes  in  the 
deeds,  under  which  the  voters  claimed,  was 
the  fame  in  all  the  four,  viz.  "  All  that 
.antient  burgage,  fituate  or  being  witliin 
the  borough  of  Downton,  in  the  county 
jQf  Wilts,  part  of  the  land  belonging  to 
ythe  White  Horfe*"  The  entry  in  the  quit- 
rent-roll  for  this  land  is  thus,  "  G.  Eyre, 
cfor  part  of  that  land  belonging  to  the 
-White  Horfe, — 19  s,  6d."  which  is  the  rent 
of  nineteen  burgages  and  a  half;  whiatever 
tlie  antient  divifions  may  have  been,  it  has 
inot  now  fo  many.^  On  the  fide  of  the  fit- 
ting members  it  was  denied,  that  there 
•were  any  divifions  at  all,  and  this  point 
-occafioned  fome.  difpute  in  evidence,  which 
however  did  not  alter  the  line  of  argument 
on  the  principal  queflion.  Mr.  Bell,  a 
•furveyor,  called  on  the  part  of  the  peti- 
,  rtioners,  who  had  known  Downton  about 
four  years,  and  had  furveyed  Mr.  Shafto's 
:property  there,  faid,  there  appeared  plain 
traces  of  fourteen  divifions  in  this  land  hy 
:large  bound-ftones,  called  there  Meer-fiones^ 
iwhich  were  placed  20,  40,  and  50  yards 
;afunder>  .and  feemcd  very  antient;   and 

that 
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that  eleven  of  thefe  divifions  were  made  by 
fences  (but  on  comparing  the  evidence,  q£ 
both  fides,  I  find  a  doubt,  whether  fix  of 
thefe  meer-ftones  belonged  to  the  White 
Horfe,  or  to  an  adjoining  meadow  called 
JBulham  Mead.)  He  faid,  a  bound-ilone 
is  always  a  guide  to  a  furveyor  in  making 
his  plan>  who  draws  a  line  from  ftone  to 
ftone:  While  making  his  furvey,  he  de- 
rived the  information  he  wanted  from 
friends  of  Mr.  Shafto,  but  had  been  ac- 
companied by  fome  others,  for  it  had  been 
publicly  made,  and  employed  him  for  fom« 
weeks, 

Jolm  Smith,  aged  73,  who  had  lived  aU 
his  life  in  Downton,  a  witnefs  called  on 
the  part  of  the  petitioners,  remembered 
thefe  meer-ftones  from  his  childhood,  and 
had  heard  old  people  formerly  fay,  they 
had  always  known  them;  but  he  could 
not  tell  how  many  divifions  there  were  in 
this  land,  nor  how  many  burgages  5  he 
had  heard  there  were  nineteen. 

Mr.  Webb,  a  furveyor,  called  on  the 
jmrt  of  the  fitting  members,  who  had  taken 
a  hafly  furvey  of  the  place  in  queftionby 

tlieir 
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their  direftion  while  this  inquiry  was  go- 
ing on,  faid,  he  had  no  doubt  but  that  ten 
of  thefe  ftones  had  been  placed  there  to 
mark  out  an  old  ditch,  and  five  of  them  for 
the  boundary  of  a  ftream  of  the  river 
called  the  Trench.  He  had  been  accom- 
panied in  his  furvey  (which  he  made  in 
two  hours)  by  friends  of  Lord  Radnor. 

John  Fanftone,  an  old  inhabitant  of 
Downton,  aged  upwards  of  70,  faid,  he 
always  underftood  that  they  were  thft 
boundaries  of  the  ditch,  not  of  the  bur- 
gages. 

Samuel  Bailey,  an  inhabitant  of  Down- 
ton,-  aged  about  40,  examined  on  the  fame 
fide,  faid,  he  had  always  heard  that  theft 
ftones  were  to  mark  the  water-courfe.  On 
the  fame  fide  a  deed  was  produced,  dated 
20  March,  1673,  by  which  part  of  this 
land  had  been  leafed  by  Mr.  Eyre  to  Mr. 
Afh  for  1500  years,  wherein  thefe  ftones 
are  defcribed  as  the  boundary  between  their 
refpeftive  lands. 

Two  burgages  had  been  granted  by  the 

truftees  out  of  land  called  Legg*s  Farm ; 

the  defcription  of  the  premifes  in  both 

t  deeds 
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deeds  was  as  follows :  "  An  autieut  bur- 
gage, fituate  or  being  within  the  borough 
of  Downton,  in  the  county  of  Wilts,  part 
of  Legg's  Farm,  formerly  in  the  pofleffion 
of  J.  Plafket*." 

The  entry  in  the  quit-rent  roll  for  this 
is  thus,  "  Anthony  Duncombe,  Efq;  for 
that  which  was  Legg's,  in  }•  Plafket's  pof- 
feflion — I  OS." 

Mr.  Bell,  the  furveyor,  faid,  there  ap- 
peared marks  of  this  land's  having  been 
antiently  divided  into  ten  parts,  fome  of 
which  divifions  were  more  plain  than 
others. 

There  was  no  evidence  of  more  than 
one  vote's  having  been  given  and  allowed 
for  .  either  of  thefe  three  eftates  of  Farr's, 
the  White  Horfe,  and  Legg's,  at  any  for- 
mer election  -f-. 

Under 

*  In  the  ele£lion  of  1774,  Mr.  Duncombe  had 
granted  quarters  of  burgages^  out  of  Farr's  and  Legg's, 
for' each  of  which  a  vote  was  claimed  ;  this  occafioned 
a  very  difFcrent  inquiry  from  the  prefent,  and  the  faft 
being,  that  there  were  no  marks  of  divifions  into  quar- 
ier  burgages  in  this  land,  the  queftion  was  eafily  deter- 
mined. 

t  In  fail,  more  votes  have  been  given  for  them,  but 
they   were   of  the  irregular  fort  brought  forward  in 

N  J774> 
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Under  thefe  circumftances,  it  was  cott* 
tended  by  the  covinfel  for  the  fitting 
tncmbers, 

That  thefe  eleven  votes  ought  to  be  re*. 
jefted,  as  not  being  for  entire  burgages, 
but  for  parts  only;  That  the  property 
granted  was  not  in  itfelf  capable  of  giving 
the  right  of  voting,  but  th?it  if  it  were,  the 
terms  of  the  grants  were  fuch,  that  this 
right  did  not  thereby  pafs ;  Th^y  defined  * 
a  burgage  to  be  an  entire  indhifible  tene-r 
menty  holden  ofthefuperior  Lord  of  a  borough 
by  an  immemorial^  certain  rent^  diJiinEily  re- 
fervedy  to  which  the  right  of  ^voting  is  in-- 
cident{M). 

That  if  burgage-tenure  be  the  conftitu- 
tion  of  the  borough  of  Downton,  the  right 
of  voting  muft  be  in  the  freeholders  of  fuch 
tenements;  if  one  entire  rent  be  paid  to 
the  lord  of  the  borough  for  the  tenement, 
there  can  be  but  one  vote  given  for  it. 
But  even  if  the  rent  could  be  divided  witjbi- 

1774,  confining  of  »£^(;  divifions  into  halves  and  quar- 
ters of  burgages. 

*  See  I  Doug.  Elect.  217. 

in 
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in  time  of  memory,  and  burgages  could  be 
granted  out  by  a  divifion  of  that  property 
for  which  the  entire  rent  is  paid,  yet  no 
fuck  divifion  has  been  made  here,  for  the 
rent  is  not  apportioned,  nor  even  fubdi- 
vided,  in  the  grants.  The  voters  in  quef- 
tion  are  not  feverally  pofleffed  of  burgages, 
for  no  rent  is  fpecifically  due  for  the  pre- 
mifes  feverally  conveyed  to  them,  but  ge- 
nerally for  all  the  eftate  taken  together* 

If  there  are  five  houfes  upon  land  that 
pays  a  rent  of  5$,  6d.  the  rent  of  each 
houfe  is  not  afcertained  s  the  attempt 
therefore  to  raife  five  votes  from  fuch  a  te- 
nement, is  to  fplit  the  entire  burgage. 

The  origin  of  thefe  burgages  was  by  a 
lord's  granting  out  his  lands  to  his  tenants^j 
for  the  purpofe  of  their  dwelling  together  in 
one  fociety  or  town*,  and  each  tenant  there- 
by became  a  tenant  in  burgage,  whether 
the  property  he  held  was  great  or  fmall,  or 
confifting  of  one  houfe,  or  twenty,  or  of 
none  at  all  3  for  if  one  burgage  has  twenty 
houfes  on  it,  that  does  not  alter  the  right 

*  See  before,  p.  99,  100. 

N  2  '  of 
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of  voting,  which  allows  one  vote  for  a 
burgage ;  and  .the  franchifc  being  annexed 
to  the  foil,  is  invariable,  though  the  tene- 
ment may  change  its  appearances.  A  grant* 
has  been  produced  in  the'courfe  of  this 
caufe,  which  conveys  "  All  that  antient 
burgage,  confiding  of  three  houfes,  &c.'' 
which  ihews,  that  there  ought  to  be  no  re- 
liance on  a  divifion  of  votes,  according  to 
the  number  of  houfes  or  tenements  on  a 
burgage.  This  is  alfo  evident  from  Lit- 
tleton's Tenures,  fe6l.  162,  and  163. 
**  Tenure  in  burgage,  is  where  an  antient 
borough  is,  of  which  the  King  is  lord,  and 
they  that  have  tenements  within  the  bo- 
rough, hold  of  the  King  their  tenements ; 
that  every  tenant  for  his  tenement  ought  to 
pay  to  the  King  a  certain  rent  by  year,  &c. 
and  fuch, tenure  is  but  tenure  in  foccage. 

''  The  fame  it  is  when  any  other  lord 
is  lord,  &c/' 

The  rent-roll  fhews  thefe  rents  to  be 
entire  rents ;  if  they  had  ever  been  fepa- 
rated,  is  it  to  be  conceived,  that  the  owners 

*  The  cafe  of  Theoph.  Lewis  5  there  were  others 
•f  the  fame  kind. 

would 
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would  not  have  preferved  the  evidence  of 
the  reparation  ?  It  has  been  done  in  one 
cafe  in  this  caufe ;  two  burgages,  held  by 
perfons  of  the  names  of  Warden  and 
Adams,  were  feparate  burgages  united  by 
one  occupation,  and  fo  continued  long,  but 
are  now  feparated  again :  Here  the  faft  is 
afcertained  by  evidence,  and  the  fame  thing 
might  have  been  done  in  thefe  eftates. 
Though  in  Farr's  there  are  feparate  tene- 
ments, and  on  different  fides  of  the  ftreet, 
yet  the  rent  is  not  apportioned  ;  it  is  an 
undivided  rent  of  what  is  called  in  the 
Court-books,  Jive  burgages  and  a  half.  It 
is  agreed,  that  in  this  borough  the  right  of 
voting  is  annexed  to  fome  eftates  called  half-- 
burgages  and  ^'^^r/^r-burgages ;  but  it  is 
like  wife  agreed,  that  thefe  are  irregular  and 
improper  terms,  defcribing  in  a  fmgular 
manner  the  quantum  of  the  rent*,  without 
any  reference  to  a  fimilar  divilion  of  that 
property  which  gives  a  vote.  Thefe 
houfes  may  be  of  different  values,  or  if 
they  were  equal,  the  tenants  cannot  ap- 
portion the  rent,  for  the  lord  may  tajce  it 

*  See  I  Doug.  Elea.  218. 

N  3  from 
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from  which  of  the  five  he  pleafes.     Rent$ 
cannot  be  apportioned,  nor  fervices  di- 
yided,  without  the  leave  of  the  lord  ;  but  a 
feparate  burgage  rent  is  not  even  referved  in 
&ay  of  thefe  grants.   It  is  contended,  that  a 
fliilling  rent  makes  a  burgage,  that  there 
areas  many  burgages  as  fliilling  rents,  an^ 
that  till  the  fubdivifion  runs  lower,  it  is  a 
lawful  multiplication,  becaufe  ten  fliillings 
rent  muft  neceflarily  make  ten  burgages  i 
but  the  ftate  of  the  borough  contradifts 
this,  for  the  half  ancl  j^^^r/^r-burgages, 
which  give  the  right  of  voting,  are  allowed 
.to  be  good  burgages.     If  thefe  are  entire 
burgages,  and  only  called  otherwife  frorn 
paying  fmaller  rents,  why  may  not  that 
be  one  burgage  only  which  pays  a  larger 
rent,  when  it  is  an  entirety  ?  The  one  is 
above,  the  other  below  the  common  refer- 
yation.    Befides,  there  is  an  infurmount- 
able  difficulty  in  the  prefent  cafe,  in  the 
odd  fix-pence  of  the  rent  for  the  half- 
burgage  in  the  farms  of  the  White  Horfe 
and  Farr's  3  thefe  fix-pences  muft  be  dif- 
pofed  of,  or  accounted  for,  before  the  coun- 
'       '  fel 
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fel  for  the  petitioners  c^n  eftablifh  this  di- 
vifion  on  their  own  principles. 

There  is  no  fubftantial  difference  between 
the  divifions  made  at  the  laft  ele^on  and 
thofe  of  the  year  1774*,  which  the  Com- 
mittee of  that  time  determined  to  be  bad ; 
the  divifion  then  made  into  quarter-bur- 
gages  was  no  other  in  principle  than  this, 
viz.^  a  divifion  into  parcels,  which  parcels 
were  not  proved  ""ever  to  have  had  the  right 
of  vdting  annexed  to  them  5  in  which  view 
it  fignifies  little,  whether  the  divifion  be 
called  a  burgage  or  a  quarter-burgage  s  in 
both  cafes,  it  wants  the  eflential  qualities 
of  an  entirety  of  rent,  and  local  feparation, 

Thefe  obfervations  are  applicable  to  all 
the  elevefn,  but  the  three  claffes  are  diffe- 
rent :  The  conveyances  of  the  White  Horfe, 
and  Legg's,  are  deficient  ^  they  give  no 
defcription  of  the  fubje£l  conveyed,  that  can 
be  affixed  to  one  place  more  than  another. 
This  is  fuch  an  abfurdity  as  no  argument 
can  fupport.  It  may  be  faid,  that  the 
grantees  might,  by  their  ov^h  ads,  remedy 
this  defeft,  and  afcertain,   by  their  qwn 

*  I  Doug.  Elefl:.  219,  220- 

N  4  eleflion. 
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eleftion,  that  which  the  deeds  leave  at 
large  -,  but  this  rule  cannot  have  place  here, 
becaufe  there  is  tio  doubt  on  the  face  of  the 
deed^  the  doubt  arifes  from  matter  dehors^ 
viz.  that  there  may  be  more  than  one  bur- 
gage in  each  of  thefe  farms;  and  if  fo, 
neither  is  properly  defcribed.  But  admit- 
ting this  rule  for  argument's  fake,  and 
that  the  uncertainty  of  the  grant  might 
be  cured  by  the  eleftion  of  the  grantees, 
they  ought  to  have  proved  the  order  of 
priority  of  the  feveral  grants,  to  enable 
them  to  make  this  eleflion  with  efFe<ft. 
There  is  a  ftill  further  objection  to  this  ar- 
gument which  is  unanfwerable ;  according 
to  this  rule,  the  grantee  has  no  burgage 
•  till  his  ele6tion;  Aerefore  an  ele6lion  ought 
'to  have  been  made  before  the  time  of  vot- 
ing under  the  grant,  and  to  have  been 
proved  in  this  caufe ;  for  the  want  of  this, 
'  moft  clearly  thefe  votes  are  bad,  or  it  muft 
follow  that  a  man  may  vote  for  a  burgage 
without  any  title  to  it. 

Where  a  thing  lies  in  grants  as  if  a  man 
grants  to  another  "  an  acre  of  wood  out  of . 
his  great  wood  atD."  without  particularly 

defcribing 
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tdefcribing  the  acre,  the  grantee  is  to  do 
the  firft  a6t,  arid  may  take  what  acre  he 
pleafes,  but  till  this  ele6tibn,  the  grantor 
may  ftill  cut  the  wood  in  any  part ;  but  it 
is  otherwife  after  the  grantee  has  eledled 
his  acre :  The  cafe  before  us  is  of  this  fort, 
and  till  fuch  eleftion  made,  the  whole  of 
thefe  burgages  remained  in  the  grantor : 
Which  leads  to  another  objection  to  thefe 
votes :  The  grants  in  queftion  are  of  land, 
and  by  the  ftatute  conveyance  pf  leafe  and 
releafe  (N.),  in  which  there  is  no  livery  of 
feifin,  the  grantee  being  fuppofed  in  pof- 
feflion  under  the  leafe ;  But  no  poiTeffion 
can  poffibly  be  had  under  a  leafe  which 
does  not  defcribe  the  fubject  to  be  poflelied, 
and  here  is  therefore  nothing  upon  which 
the  releafe  can  operate,  and  fo  both  are 
inefFedual  and  void. 

The  evidence  upon  the  White  Horfc 
votes  only  makes  fourteen  divifions  at  moft, 
but  the  argument  requires  at  leaft  nineteen; 
and  of  thefe  fourteen,  fix  are  by  fome  fup- 
pofed to  belong  to  Bulham  mead :  Now  if 
they  affeft  to  know  the  boundaries  of  the 
burgages,  why  are  they  not  defcribed?'  The 

fame 
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fame  method  of  divifiiDn  that  makes  four 
in  the  White  Horfe,  can  make  19  there,  and 
ten  in  Legg's. 

The  counfel  for  the  petitioners  did  not 
deny  the  definitions  and  pofitions  on  which 
the  foregoing  argument  had  proceededj  but 
the  conclufions  drawn  from  ihem  :  They 
•argued  thus, 

It  is  riot  neceflary  in  the  conftitutioh  6f 
a  burgage,  that  the  rent  ihould  have  been 
always  dtJiinSffly  andfeparately  faid\  this  is 
certain,  and  proved  by  the  ufage  in  Dowtt- 
ton,  and  in  every  other  burgage-tenure 
borough ;  for  if  it  were,  all  the  great  eftatcs 
in  them  muft  foon  be  reduced  to  the  right 
of  one  vote  only,  becaufe  the  principal 
owners  always  pay  the  rent  of  all  their 
burgages  in  one  fum  to  the  fuperior  lord  : 
Thus,  as  Farr  formerly  paid  5s.  6d.  the 
rent  of  his  five  burgages  and  a  half,  in  one 
fum,  fo  Mr.  Shafto  pays  the  aggregate  fum 
for  his  fifty  or  fixty  (or  whatever  the^um- 
ber  may  be)  to  the  lord  of  the  borough  : 
The  mode  of  paying  the  rent  iis  therefore 
not  conclufive  evidence  of  the  linioil  or  fe- 
paration  of  the  burgage :  It  is  fufficient, 

that 
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tfiat  evidence  of  the  reparation  in  faB  re- 
mains; and  upon  this  the  queftion  prinr- 
.cipally  turns. 

As  much  ftrefs  has  been  laid  upon  the 
evidence  of  the  quit-rent  roll,  it  is  necef- 
fary  to  caution  the  Committee  againft  giv- 
ing into  that  ufe  which  the  counfel  for  the 
fitting  members  have  made  of  it :  It  fhould 
be  remembered,  that  this  roll  is  no  more 
than  the  rule  of  colleftion  given  by  the 
lord  of  the  borough  to  his  fteward  for 
collecting  the  quit-rents ;  that  the  objeQ: 
of  it  is  to  afcertain  the  quantum  to  be  re- 
jceived  by  him,  without  regard  to  the  qua- 
lity or  proportion  of  the  different  rents ; 
iiiat  it  is  evidence  pf  fuch  a  nature  as  could 
-not  have  beoj  produced  by  the  oppofite 
|)arty,   but  only  by  thofe  contending  witii 
them,  and  being  made  by  their  predeceffor, 
whofe  ejiate  they  have^  fhould  be  conftruccj 
Jefs  favourably  for  them*,  who  are  like- 

♦  The  irregularity  of  thefe  expreffions  they^znA  ihetn^ 
made  uie  of  on  this  occafion,  and  in  other  parts  of  die 
jcaufe,  as  applied  to  contending  reprefentatives,  was  ta« 
citly  acquiefced  in  on  both  Jides,  ajid  is  juftifiable  only 
on  the  principle  of  confidering  this  caufe,  what  in  fail 
it  was,  a  difpute  between  two  families,  rather  than  be- 
tween two  reprefentatives. 

wife 
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wife  in  poffeffion  of  the  lordftiip,  and  moft 
probably  of  other  more  authentic  evidence 
of  the  fubjecl  in  difpute. 

If  the  a6ls  of  the  lord  of  a  borough,  who 
in  his  receipt  joins  together  a  number  of 
rents,  were  to  determine  the  quality  of  the 
rents,  it  would  be  in  the  power  of  the 
lord  to  regulate  the  majority  as  he  plcaied. 
Jt  has  been  determined,  that  a  ten.  ut  can- 
not compel  his  landlord  to  gi/e  him  a  re- 
ceipt (O.) ;  but  if  he  does  give  one,  he  may 
dictate  it  in  his  own  terms.  This  rent-roll 
is  to  be  confidered  in  this  character,  when 
relied  upon  by  the  heirs  of  Lord  Feverfham ; 
that  alone  does  not  fufficiently  diftinguifh 
the  feveral  burgages,  but  the  other  evidencp 
connefted  with  it  is  fufRcient.  The  repu- 
tation in  the  borough  is,  that  the  rent  of 
a  burgage  is  a  {billing;  but  to  this  there 
are  a  few  exceptions,  which  probably  were 
in  their  origin  an  abufe,  but  have  ftrength- 
ened  into  prefcription  by  length  of  ufage, 
and  are  now  too  ftrong  to  be  called  in 
queftion.  Notwithftanding  this,  it  is  na- 
tural to  fuppofe  that  there  were  in  the  be- 
ginning as  many  burgages  as  fliilUng  rents, 

and 
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and  it  cannot  be  doubted,  that  every 
burgage  gave  a  right  of  voting.  Conform- 
ably to  this  idea,  Farr's  eftate  is  called  in 
the  borough  books  five  burgages  and  a  halfi 
it  is  proved  by  the  oldeft  inhabitant  of  the 
borough  to  have  confifted  always  of  five 
feparate  tenements  *,  and  Lord  Feverfham 
intended  to  have  made  fix  of  them ;  the  fur- 
veyor  "f-  produced  on  the  other  fide  proves, 
that  in  a  roll  more  antient  than  that  from 
which  the  prefent  was  taken,  the  eftate 
was  entered  in  two  divifions,  and  the  rent 
apportioned  accordingly,  one  part  paying 
2s.  and  the  other  3  s.  6d.  This  circum- 
ftance  alone  ihews,  how  inconclufive  the 
rent-roll  is  on  the  prefent  queftion.  This 
is  the  evidence  produced  from  Lord  Fever- 
fham's  papers,  and  the  efFeft  of  it  is  equally 
applicable  to  all  the  three  eftates :  Why" 
fhould  the  Committee  be  more  convinced 
of  the  entirety  of  the  rents  of  ids.  and 
19  s.  6d.  than  of  the  rent  of  5  s.  6d.  ? 
The  rent-roll  is  now  proved  to  be  undeci- 
five  as  to  one  of  them,  and  may  therefore 
be  fuppofed  fo  in  the  other  two ;  it  is  at 

*  John  Smith's  evidence.         f  See  p.  173. 

leaft 
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leaft  juft  to  fuppofe  it  in  favour  of  Mu 
Shafto,  who  has  not  the  means  of  difco- 
vering  the  fa6l  with  more  certainty,  as  thofe 
who  oppofe  him  have. 

It  is  as  true  that  a  plur^ity  of  burgages 
cannot  make  one,  as  that  one  cannot  make 
a  plurality ;  therefore,  if  there  is  any  evi- 
dence of  the  feveralty  of  the  burgages,  it  isl 
to  be  prefumed  that  they  have  been  always 
fo  held,  and  that  the  unity  of  the  rents 
has  arifen  merely  from  the  unity  of  poC- 
feffion,  for  the  convenience  of  both  parties 
paying  and  receiving  them. 

As  to  the  votes  for  the  White  Horfe, 
and  Legg's,  the  evidence  is  of  a  confiderable 
divifion  in  the  former,  in  the  latter,  of  a 
divifion  according  to  the  number  of  bur- 
gage rents  \  the  parole  evidence,  as  far  as  it 
goes,  is  in  confirmation  of  this  divifion, 
and  there  is  none  to  the  contrary,  except 
by  inference  from  the  rent-roll.  A  right 
of  voting  does  not  depend  on  the  ftate  of 
the  burgage, — if  a  houfe  or  wall  falls  down^ 
and  is  not  rebuilt,  or  the  remains  of  it  are 
removed,  the  tenement  is  ftill  the  fame ;  in 
fvich  cafes  what  can  be  better  evidence  thart 

3  that 
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that  which  is  furnifhed  by  antient  hound- 
ftones  ?  Little  credit  will  be  given  to  a  fur- 
vey  haftily  macje  for  the  purpofe  of  one 
party,  while  this  queftion  was  in  agitation, 
when  compared  with  one  deliberately  taken 
without  any  view  to  this  difpute^  nor, will 
the  fubje6l  admit  of  the  opinion  given  by 
Webb  upon  the  bound-ftones*:  Awater- 
courfe  was  never  known  to  be  bounded  by 
meer-ftones,  it  marks  and  bounds  itfelf. 
The  antient  ftate  of  the  White  Horfe  farm 
is  now  unknown  3  it  probably  was  an  inn, 
the  ovvners  of  which,  as  their  bufinefs  inr- 
creafed,,  extended  theip  premifes  by  pur^- 
chafmg  the  adjoining  land,  piece  by  piece, 
which  they  incorporated  with  their  own  j 
and  this  being  done  at  a  time  when  the 
value  of  burgages  was  not  more  than  that 
of  other  land,  no  great  care  was  taken  to 
preferve  the  marks  of  the  boundaries.  In 
this  manner  nineteen  are  got  together ;  do 
they  therefore  become  one  f  No,  each  pre- 
ferves  its  burgage  qualities,  of  which  no-*' 
thing  but  an  ad  of  ParUament  can  deprive 
it. 

*  See  p.  175. 

It 


19^  CASE      IV.l 

It  is  faid/the  deeds  do  not  afcertam  thtf 
burgages  by  boundaries ; — it  is  not  necef- 
fary  :  If  there  is  but  one  ^burgage  in  the 
White  Horfe,  he  who  received  the  firft  deed 
of  the  four  became  intiiled  to  it,  the  fecond 
to  another  if  there  is  more  than  one,  ac- 
cording as  he  might  choofe,  and  fo  of  the 
reft ;  and  their  choice  would  be  good  againft 
the  grantors,  and  every  other  peifon. 

This  obfervation  is  equally  applicable, 
and  a  fortiori y  to  Legg's  farm. 

The  difference  between  eftablifhing  the 
divifion  of  aggregate  burgages,  and  the 
entirety  of  thofc  whofe  names  import  a  di- 
vifion, confifts  in  a  rule  of  evidence  which 
theflate  of  this  borough,  and  the  proofs  in 
this  caufe  require  the  Committee  to  fol- 
low; It  is  this — Where  one  rent  includes  a 
number  of  burgages^  it  is  to  be  prefumed, 
that  the  burgages  are  feparate,  as  the  name 
imports,  till  the  contrary  be  fhewn ;  but 
where  a  di voided  rent  is  paid  for  the  nomi- 
nal divifon  of  a  burgage^  there  it  is  to  be 
prefumed  to  be  a  real  divifion  of  the  bur- 
gage, till  proof  be  made  of  its  entirety. 

It 
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It  is  faid  to  be  the  fame  queftion  as  that 
in  1775,  but  it  is  not  poflible  to  fhew  a 
refemblance  between  the  two  cafes  j  Mr* 
Duncombe  had  then  granted  quarters  of 
burgages  eo  nomine  out  of  thefe  lands,  but 
there  was  no  proof  or  reafon  to  prefume, 
that  they  had  been  ever  fo  divided,  or  that 
votes  had  been  given  for  fuch  eftates  5  and 
there  can  be  no  doubt,  that  a  vote  cannot 
be  given  for  2Lpart  of  a  burgage. 

The  Committee  refolved^— Not  to  admit 
thefe  eleven  votes  *. 

The  objections  to  the  two  paupers  were 
different :  To  one  that  he  had  received  parifh 
and  other  charitable  relief,  to  the  other  that 
he  had  partaken  of  the  diftribution  of  a 
private  charity,  called  Stockman's  charity  j 
the  former  was  one  of  the  abpve  eleven 
which  the  Committee  rejefled  upon  the 

*  Before  the  Committee  proceeded  to  deliberate 
on  thefe  votes,  they  defired  to  fee  the  conveyance  from 
Farr  to  Sir  Charles  Duncombe,  as  far  as  concerned 
the  defcription  of  the  premifes  now  called  Farr's  j  but 
they  were  told,  that  fearch  had  been  made  made  for  it, 
and  it  coutd  not  then  be  found, 

O  other 
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other  obje6lions  * ;  it  is  therefore  unne- 
ceflaiy  to  enter  upon  the  ftate  of  this  ob- 
jeftion.  The  cafe  of  the  latter  was  as 
follows : 

In  the  year  1626,  one  William  Stock- 
man, of  Downton,  by  a  deed  of  feoffment, 
gave  certain  lands  to  feven  feoffees,  to  the 
Tifes  and  trufts  named  in  a  fchedule  making 
part  x^  the  deed ;  in  this  fchedule  are  fe- 
veral  Items.  The  firft  provides  for  perpe- 
tuating the  truft;  the  fecond  direfts, 
•?*  That  the  rents  fliall  be  diftributcd  year- 
ly among  fuch  poor  cr^fmen  and  poor 
labourers  as  ftiall  be  fufcharged  by  chil- 
dren within  the  feid  parifli,  and  for  their 
relief,  as  ftiall  fcem  beft  to  the  feoffees, 
with  the  confent  of  the  vicar  or  curate  of 
the  parifh  i  and  not  to  go  or  be  employed  to 
the  incredfe  of  the  church-box  of  the  faid 
parijh''    By  the  fourth  Item  it  is  direfted, 

*  The  circumflances  of  the  cafe  leave  no  room  to 
doubt  this,  although  the  Committee  did  not  exprefs 
ony  thing  particular  upon  the  votes  in  their  refolutiofi, 
Vhich  was  generally  given  uponall  the^  feventeen  votes 
xAjefted  to.  at  the  fame  time  :  Thus,  "  Refolve  to  ad* 
^it  A  B^  C  D,  &c.^-To  rejea  E  F,-G H,  &c,** 

.4  :'!That 
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^'  That  this  provilion  fhall  not  be  ac- 
counted any  abatement  of  the  collection 
for  the  church-box,  or  any  other  relief  of 
the  poor,  ufually  provided  for  the  poor  of 
the  parifh." 

According  to  the  uniform  pradlice  in 
the  execution  of  this  truft,  thefe  words 
have  been  underftood  to  direft,  that  this 
charity  fhall  not  be  given  to  thofe  who  re- 
ceive parifh  relief,  and  the  prefent  truftees 
who  manage  the  charity  never  give  it  to 
any  fuch  :  It  is  a  temporary  relief^  and  the 
cuftbm  is  to  diftribute  it  annually  in  dif- 
ferent fums  of  money  to  thofe  whom  the 
truftees  think  in  want  of  it.  The  voter, 
John  Edfal,  had  received  it  for  three  years, 
and  within  a  year  before  the  eleftion. 

Againft  this  vote  the  counfel  for  the 
fitting  members  argued. 

That  the  receipt  of  this  chaiity  fhewed 
the  perfon  accepting  it  to  be  in  a  ftate  of 
dependent  poverty ;  that  fuch  perfons  are 
always  held  to  be  difqualified  by  the  law  of 
I^arliament,  becaufe,  at  the  time  when  re- 
prefentatives  received  wages,  it  could  not 
be  fuppofed  that  fuch  perfons  were  able  to 
O  2  con- 
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contribute  to  the  payment  of  thofe  wages ; 
That  there  is  no  refolution  of  the  Houfe 
concerning  any  place,  that  a  pauper  may 
votCf  on  the  contrary,  whenever  the  quef- 
tion  has  occurred,  there  has  pafled  a  refo- 
ticn  to  diftjualify  them ;  That  there  could 
be  no  difFereiUce  in  this  refpe6t,  between  the 
votes  of  burgage-tenure  and  thofe  in  other 
rights,  for  the  right,  though  annexed  to 
the  foil,  is  fubjefl  to  the  legal  difqualifica- 
tions,  as  \yomen,  infants,  &c.  are  held  in- 
capable of  exercifing  it.  That  the  cafe  of 
the  borough  of  Weftbury  *,  i  June  171 5> 
went  a  great  way  to  determine  this,  for  in 
that  refolution  which  is  concerning  a  bo- 
rough of  burgage-tenure,  paupers  are  dif- 
qualified.     It  is  thus  : 

^^  Refolved,  That  the  right  of  eleftion 
of  members  to  ferve  in  Parliament  for  the 
borough  of  Weftbury,  in  the  county  of 
Wilts,  is  in  every  tenant  of  any  burgage- 
tenemcnt  in  fee,  for  life,  or  ninety-nine 
years  determinable  on  lives,  or  by  copies 
of  court-roll,  paying  a  burgage-rent  of 

*  iSJourn,  154. 

four* 
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four-pence  or  two-pence  yearly,  being  rcr 
fident  within  the  borough,  and  not  re- 
ceiving alms." 

,  The  counfel  for  the  petitioners  argued 
In  fupport  of  this  vote, 

That  the  objeflion,  whenever  made^ 
was  conlidered  as  an  unfavourable  one, 
and  the  determinations  have  generally  rer 
drained  the  difqualification  inftead  of  ex- 
tending it ;  that  the  Journals  contain  nu- 
merous refolutions  of  rights  of  eleftion, 
qualified  by  the  addition  of  "  not  receiving 
aMs  3"  from  which  it  is  plain,  that  the  re- 
ceipt of  alms  is  not  a  general  difqualifica- 
tion >  if  it  were,  fuch  particular  refolutions 
would  be  ufelefs ;  That  it  is  not  in  any 
cafe  a  difqualification,  where  the  right  of 
voting  is  not  perfonaU  as  it  is  in  fcot  and 
lot,  or  corporation  rights  of  eleftion  ;  that 
there  is  no  refolution  to  .difqualify  free^^ 
holders  of  a  county  by  receipt  of  alms, 
^nd  a  fortiori^  it  cannot  hold  in  burgage^ 
tenures  j  that  the  counfel  on  the  other 
fide,  who  had  argued  in  the  former  quef- 
tion  on  the  ground  of  this  being  a  territpw 
yial  right  of  voting,  as  annexed  to  the  (pil, 
O  3  could 
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^was  produced,  figne^  by  Lord  Fevcrfham- s 
itewai'd,  for  an  arrear  of  twelve  years  quit^ 
rents  and  for  reliefs  due  to  the  eftate  of , 
]Lord  Feverjftiam,  as  lord  of  the  borough 
under  the  bifhop,  at  Michaelmas  1775, 
for  the  burgages  which  came  into  Mr^ 
Puncombe's  pofTeffion  on  the  death  of 
Lord  Fevcrfham,  under  Sir  Charles  Dun^ 
combe's  Settlement,  The  receipt  was  dated 
January  ji,  1776,  and  after  expreffing 
the  particulars  of  the  fums  therein  eon.- 
tained,  concluded  thus,  "  In  which  fever^ 
fums,  the  quit-rent  of  three-pence  a  year 
for  the  burgage  tenement^  late  Longfield's 
is  included  j  which  tenement,  it  is  appr^r 
hended  by  the  truftees  of  the  faid  late  Lord 
Feverftigm,  will  eventually  turji  out  to 
have  been  purchafed  by  the  faid  late  Lor?l 
Feverfham,  and  npt  by  Sir  Charleg  Dun- 
(Combe,  and  therefore  the  faid  fun^s  ape  re- 
ceived without  prejudice  tp  tb§  right  qf 
the  faid  burgage/' 

This  was  the  burgage  in  difpute.     The 
form  of  the  receipt  ^yas  fettled  by  one  q{ 
the  truftees  of  Lord  FeverfhaQi  and  Mr. 
puncombe's  agent.  .  If  this  tejicment  jiad 

beeii 
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been  purchafed  Iby  Lord  Feverfham,  it  was 
clear  that  it  would  not  have  defcended 
with  the  fettled  eftate  to  Mr-  Duncombe  j 
gnd  the  coiinf?!  for  the  fitting  members 
offered  evidence  to  prove  this  purchafe^ 

On  the  part  of  the  petitioners  it  Wa* 
contended,  that  the  pofleflion  of  twenty 
years  in  their  favour,  would  make  a  good 
vote  at  a  county  eleftion,  and  was  a  fuf5- 
cient  title  in  this  caufe  againft  .^11  claims ; 
therefore  they  hoped  the  Committee  would 
flop  the  inquiry  in  limine^  by  rejefling  ajl 
evidence  of  a  title  which  could  not  be  fuo- 
«efsful  in  an  aftion  pf  ejeftment.  This 
point  wgs  much  debated  on  both  fides; 
but  as  the  cafe  in  its  then  ftate  was  fome* 
what  entangled  with  difputed  fa<fts,  the 
Committee  refolved  to  hear  the  whole  evi-' 
dence  upon  it  de  bene  ejfe^  and  without  pre- 
judice to  the  point  contended  for  on  the 
part  of  the  petitioners ;  J  have  therefore 
thought  it  better  to  flate  all  the  arguments 
together  upon  tjie  whole  cafe,  though  in 
the  proceedings  of  the  caufe  they  were  di^ 
Vided  into  two  parts, 

lr02!d 
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Lord  Feverfham's  will,  as  far  as  it  relates 
to  this  fubje6t,  is  in  fubftance  thus  :  He 
devifes  all  his  real  eftate,  fubje6t  to  certain 
annuities  and  legacies,  to  three  truftees, 
upon  truft,  in  cafe  of  one  child  only,  to 
Convey  to  fuch  child,  on  his  or  her  attaining 
twenty-oue';  and  after  providing  for  the 
event*  of  more  fons  than  one,  he  wills,  that 
Jn  cafe  he  Ihould  leave  daughters  only,  and 
more  than  one,  his  truftees  fhall  convey  to 
them,  on  their  attaining  twenty-rone.  In 
the  codicil,  dated  in  1761,  he  wills,  *'that 
in  cafe  of  no  fori,  and  more  dau;^ters  than 
one,  his  truftees  fhall  make  fale  of  his  ef- 
tates  in  Wiltfhire  and  Middlefex,  for  the 
advantage  of  his  daughters,  and  to  prevent 
difputes  i  and  that  his  kinfman,  Thomas 
Buncombe,  Efq;  or  thofe  who  may  be  in- 
titled  to  his  eftate  after  his  deceafe,  may 
have  the  refufal  of  them  ;  and  in  cafe  he 
pr  they  {hall  not  accept  the  terms  to  be 
prqpofed  by  the  truftees,  they  are  then  tQ 
fell  them  to  the  beft  purchafer." 

Upon  his  lordftiip's  deaths  leaving  two 
daughters,  and  without  male  iflue,  the  truf- 
i^wej'did  not  make. the  offer  to  Mr.  Dun- 
combe^ 
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Gpmbe,  nor  lince  his  death  to  Mr.  Shafto, 
A  fuit  in  Chancery  is  depending  between 
him  and  them  upon  this  devife. 

Mr.  Duncombe,  in  Eafter  term  1764, 
Jevied  a  fine  of  all  the  lands  w&ich  came  to 
him  from  Lord  Feverfham  :  His  will  has 
been  already  ftatgd  in  the  former  part  of 
this  caufe  *. 

The  counfel  for  the  fitting  members  pror 
idiiced  a  conveyance,  dated  23  May,  1724^ 
from  Charles  Longville  tp-LordFeverfliam, 
pi  a  burgage,  confifting  of  three  meffu-? 
ages,  with  the  appurtenances,  fituate  in  a 
part  of  Downton,  called  The  IJlands,  paying 
3  d.  rent,  defcribed  to  be  in  the  occupation 
of  John  Nott,  John  Snelgar,  and  Richai4 
^nelgar. 

Two  witnefles  proved,  diat  LongviUes^ 
pr  Longfield's,  (for  they  feemed  to  make  no 
difference  between  the  two  words);  was  the 
name  given  to  three  houfes  lately  held  by 
tenants  whom  they  named,  which  were 
pow  conveyed  to  the  voter^  and  that  the 
|ame  houfe  had  been  called  Notfs. 

*  Seep.  147, 
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Lord  Feverfhajn's  dying,  feifed,  the  in- 
fancy of  his  daughters  at  the  time,  and  that 
*  ten  years  had  not  elapfed  fince  their  at- 
taining majority^  were  fafts  admitted. 

Since  the  eleftion  an  ejeftment  was 
brought  for  this  burgage,  on  the  demife  of 
the  truftees  of  Lord  Feverfham,  and  of  his 
daughters  and  their  hufbands. 

The  counfel  for  the  petitioners  applied 
to  this  burgage  the  following  entry  of  the 
^uit-rent  roll ; 

*'  For  LongfielSs^  in  the  ppffeflion  of 
R.Humby,-^3d" 

John  Smith,  (the  fame  old  perfon  men- 
^oned  in  p.  175.)  who  had  known  Down- 
ton  from  his  infancy,  did  not  remember 
any  perfon  inhabiting  thefe  houfes  of  the 
name  of  Nott  or  Snelgar. 

♦  2  J  James  I,  p.  i$.  f.  2,  cnafts,  That  if  any  per^ 
Ton  intitled  to  fuch  ^yrit  (<7j  injetl.  !•)  or  having  fuch 
right  of  entry,  be,  at  the  time  of  the  faid  right  firft 
accrued,  within  the  age  of  twenty-one  years,  &c.  fuch 
perfon  and  his  heirs,  may,  notwithftanding  the  faid 
twenty  years  be  expired,  {the  Itmitation  in  feSf.  i.) 
bring  his  aftion,  or  make  entry,  as  he  might  have 
donip  before  this  ad ;  fo  as  fuch  perfon  Ihall,  within 
ten  years  next  after  his  full  age,  &c. ,  take  benefit  of 
.thefatne. 

The 
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The  counf4  for  the  fitting  members  ar- 
gued. 

That  the  property  was  proved  to  be  Lord 
Feverfham's;  that  there  was  no  doubt 
about  the  fituation,  and  as  to  the  variance 
between  the  names  of  Longville  and  Jiong^ 
fields  the  latter  was  the  common  vulgar 
pronunciation,  and  therefore  moll  follow- 
ed ;  it  was  plain  they  mean  the  fame  here, 
becaufe  no  evidence  was  offered  of  any  other 
Longfield. 

That  if  this  was  admitted  to  be  the  prur- 
chafed  property  of  Lord  Feverfham,  there 
was  nothing  to  prevent  his  heirs  from  re- 
covering it  now^  and  therefore  the  Com- 
mittee would  not  allow  the  voter  to  derive 
a  title  to  it  from  any  other ;  That  the 
twenty  years  polfeffion,  fupported  by  the 
ftatute  of  limitations  *,  meant  an  adverfe 
pojfejjion ;  but  the  receipt  fhews  direftljr  the 
contrary  of  this,  and  that  the  pofleffion 

♦  By  feft.  ift  of  the  flat,  21  James  I.  ch.  16.  No 
pcrfon  fliall  at  any  time  hereafter  make  any  entry  into 
any  lands,  &c.  but  within  twenty  years  next  after  his 
title  accrued  ;  and  in  default  thereof,  foch  perfon  fo  not 
entering  and  his  heirs,  fliall  be  utterly  excluded  from 
fuch  entry. 
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of  Mr.  Duncombe,  was  licenced  by  thd 
truftees  of  Lord  Feverfham,  upon  condi- 
tion that  it  ftiould  never  operate  againfi 
his  heirs.  But  fuppofing  it  otherwife,  and 
that  the  ftatute  of  limitations  did  afFeft 
the  claim,  yet  this  cafe  is  within  the  excep- 
tions of  that  ftatute,  the  parties  claiming 
being  infants  at  the  time  when  their  title 
accrued,  and  the  time  allowed  them  after 
the  removal  of  that  difability  not  being  yet 
expired :  Therefore  they  could  recover  now 
in  the  ejedlment  which  has  been  brought^ 
Though  the  legal  eftate  is  in  the  truftees, 
yet  an  infant  is  not  to  be  barred  by  any 
laches  of  his  truftec,  his  difability  is  fo  far 
privileged.  Under  this  truft  the  infants 
tire  the  fubftantial  owners,  and  in  fuch 
cafe  the  C^/?^/  que  truji  might  eje6l  even  his 
own  truftee ;  an  infa|it  cannot  compel  his 
truftee  to  make  an  entry,  or  to  fue  for 
liim. 

The  counfel  for  the  petitioners  argued^ 

That  as  tlie  fa6ls  ftand,  the  claim  of  right 

is  far  from  being  made  out,   neither  the 

name  of  the  fuppofed  owner,  nor  of  the 

occupier,  being  fatisfadlorily  proved  5  and 

this 
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this  defeft  alone,  in  a  cafe  of  twenty  years 
ppffeflion,  would  be  fufficient  to  ftop  any 
inquiry  into  the  merits  of  fuch  pofTeffion. 
But  without  entering  into  the  claim  of  right, 
the  poffeffion  is  fuch  as  muft  obtain  a  de- 
cifion  in  favour  of  the  petitioners.  The  re- 
ceipt is  fo  far  from  (hewing  the  poffeffion 
to  be  with  licence,  or  conditional^  that  it 
proves  all  that  Mr.  Shafto  can  require  from 
it,  i.  e»  a  clear  poffeffion  by  his  family  for 
the  time  required:  What  is  that,  as  between 
^him  and  the  prefent  claimants,  but  adverfe  ? 
Poffeffion  that  is  not  adverfe  is  either,  un-» 
der  anotlier,  or  for  the  benefit  of  another, 
.as  in  cafes   of  tenancy  in  common,  tec* 
neither  of  thefe  is  the  prefent  cafe{P)* 
The  effe€l  of  the  receipt  is  mifunderftood, 
when  fuch  an  argument  is  drawn  from  it.j 
the  exception  has  nothing  to  do  with  the 
poffejjhn^  but  with  the  right  \  it  is  made  in 
order  to  prevent  the  operation  of  the  re- 
ceipt as  an  acknowledgment  of  the  right, 
as   it  would  be  without  this  exception  ; 
therefore  they  are  permitted  to  conteft  the 
rights  but  having  allowed  it  to  lie  dormant 
for  twenty  years,  the  ftatute  of  limitation 

interferes, 


268        c  A  s  E    rv. 

interferes,  and  prevents  their  profecutitig 
this  right  in  certain  forms  of  aftion :  They 
may  ftill,  notwithftanding  the  receipt, 
bring  a  ivrif  of  entry  or  of  right y  but 
not  an  ejectment ;  and  that  is  a  fufficient 
bar  to  any  inquiry  before  a  Committee  of 
the  Houfe  of  Commons,  who  ought  not  to 
enter  upon  a  caufe  which  the  court  of 
King's  Bench  itfelf  could  not  receive,  for 
that  court  cannot  entertain  a  real  aftion. 
The  counfel  for  the  fitting  member  would 
hardly  venture  to  give  this  receipt  in  evi- 
dence on  the  trial  of  the  ejedment ;  but 
there  is  another  objeftion  to  it, — It  is  ufed 
as  the  entry  of  a  claim,  lb  as  to  avoid  the 
cfFeft  of  an  adverfe  poffeffion ;  but  this  is 
never  efFedual,  unlefs  followed  up  with  an 
a£lion  or  aftual  entiy :  That  alone  can  pre- 
vent the  operation  of  theftatute,  according 
to  the  cafe  in  Buller's  Nifi  Prius,  p.  i  oo  *. 
*^  If  a  declai'ation  in  ejedment  be  delivered 
within  twenty  years,  and  a  trial  had,  whereby 

*  Edition  of  1772:  It  was  objefted  on  the  other 
fide,  that  this  cafe  was  omitted  ia  the  fubfequent  edi- 
tion of  the  book,  but  upon  a  reference  to  the  laft  edi- 
tUon>  it  was  found  in  that. 

there 
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there  is  leafe,  entry,  and  culler  CcttifefTed, 
yet  if  the  plaintiff  being  nonfuited  in  that 
aftion  bring  another  after  the  twenty  years^ 
that  will  hot  be  proof  of  dn  entry,-  to  bring 
it  out  of  the  ftatute  of  hmitations,  for  that 
ttiuft  be  an  aStual  entry  *:" 

The  receipt  e&rinot  be  ccmfidefed  aS  any 
Agreement  on  the  part  of  Mr.  Ddncombe^ 
not  to  fecure  his  own  title ;  it  is  no  more 
than  a  declaratiori  of  the  party  giving  the 
receipt,  (who  has  power  to  diflate  it  in 
his  own  terms)  which,  however,  he  does 
not  a6l  upon  or  profecute :  Within  the 
eight  years  which  have  elapfed  fihce,  no  ftep 
has  been  taken  to  profecute  the  eventual 
right,  which  the  exception  looks  for.  Add 
to  thefe  arguments,  that  Mr.  Duncombe 
levied  a  fine  of  the  eftate  in  queftion,  fmcc 
Whifch  fiye  years  have  paffed,  fo  that  not 
only  the  poffeflbry  remedy  is  gone,  but  all 
others,  for  the  right  is  barred  thereby. 

♦  In  the  cafe  of  Naunton  and  Letfian,  2  Black. 
Rep.  9^4i  it  wa§  determined,  that  even  a  bill  filed  in 
Chancery  is  no  bar  to  the  Statute  of  Limitations^  and 
that  the  claim  muft  always  be  of  the  fame  nature  as  the 
fcftate:  This  was  the  cafe  of  a  Fine  and  non-claim- 
See  mor({  op  this  fubjed):,  Doug.  Rep.  468. 

P  Againft 
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Againft  this  is  urged  the  infancy  of  Lady 
Radnor  and  Mrs.  Bowater.  This  opens 
two  queftions  :  i .  Whether  they  are  the 
Cejiui  que  trujls  of  this  devife ;  and,  2.  If 
fo,  whether,  even  as  fuch,  they  are  not 
barred. 

No  man  who  reads  the  will  can  iay  that 
Lord  Feverfhaiii  gives  the  eftate,  eo  nominCy 
to  his  daughters :  It  is  given  to  the  truftees^ 
under  an  exprefs  diredlion  to  them,  to  offer 
it  on  terms  of  fale  to  the  owner  of  the  fet* 
tied  eftate  of  the  Duncombe  family,  L  e. 
to  the  infant  of  Shafto  *  :  It  feems  to  be 
direfted  by  an  anxiety  to  unite  all  the  fa- 
mily property  of  the  borough  in-  one  in- 
tereft.  None  but  the  infant  Shafto  caa 
call  upon  the  truftees  for  a  conveyance  c^ 
the  legal  eftate,  becaufe  any  other  applica^ 
tion  would  be  to  make  them  break  the:ir 
truft  >  and  though  they  have  not  yet  made 
the  offer  they  will  be  obliged  to  do  it. 
Therefore  the  beneficial  intereft  in  this  truft, 
qud  truft,  is  in  the  infant  Shafto,  and  if  • 
,  there  is  any  Cejiui  que  trujiy  it  is  he ;  The 

*  See  page  202* 

daughters 
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daughters  are  only  Intitled  to  the  money 
derived  from  the  fale,  and  not  to  the  eftate 
itfelf  (Q)»  This  diftinftion  between  the 
two  trufts  is  admitted  in  the  cafe  of  Alfton 
aind  Wells,  Doug.  Rep.  741 ;  and  Lade's 
Cafe,  3  Burr.  14 16. 

Upon  the  fccond  point,  admitting  that 
the  daughters  of  Lord  Feverfham  arc  the 
•beneficial  owners  of  the  eftate,  it  is  vttlne- 
ceffary  to  argue  the  queftion,  fot  it  has  been 
already  decided  in  the  court  of  Chancery. 
The  truftees,  having  the  legal  eftate,  muft 
bring  the  ejeftment,  and  the  demife  ought 
to  be  laid  in  their  names  ;  in  that  which  is 
brought,  though  demifes  are  laid  from 
Lord  and  Lady  Radnor  and  Mr.  and  Mrs. 
Bowater,  together  with  that  of  the  truftees, 
ytt  they  are  unneceffary.  The  truftees 
vi^ere  under  no  difability,  and  their  negleiSt 
is  conclufive  as  to  the  infants  ;  the  remedy 
againft  them  muft  be  in  Chancery.  In  the 
cafe  of  Wyche  and'  the  Eaft-India  Com- 
pany, in  3  P.  Williams  309.  an  adminif- 
trator  in  truft  for  an  infant  had  neglefted 
to  fue  in  his  behalf  within  the  time ;  upo^ 
a  Hll  filled  by  the  infant  when  he  came  of 
P  2  age, 
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age,  Lord  Chancellor  Talbot  faid,  ''  The 
adminlftrator,  during  the  infancy  of  the 
plaintiff,  had  a  right  to  fue  j  though  the 
Ceftui  que  truji  was  an  infant,  yet  he  muft 
be  bound  by  the  truftee's  nojt  fuing  in 
time,  for  I  cannot  take  away  the  benefit 
of  the  Statute  of  Limitations  from  the 
Company,  who  are  in  no  default  ;■— -and  as 
to  the  truft,  that  is  only  between  the  ad^ 
miniftrator  and  the  infant,  and  does  not 
.afFe6l  the  company.  So  where  there  is  an 
executor  in  truft  for  another,  and  the  exe^ 
cutor  neglefts  to  bring  his  aftion  within 
the  time  prefcribed  by  the  ftatute,  the  Ceftui 
que  irufti  or  refiduary  legatee,  will  be 
barred  (R)/'  The  above  cafe  refers  to 
another  before  Lofd  Chancellor  Parker 
equally  ftrong;  And  thus  the  claim,  on 
the  part  of  the  fitting  members,  feems  to 
lie  under  every  obje6tion  that  can  be  made 
to  it^ 

.  The  counfel  for  the  fitting  members  ob- 
ferved  in  reply. 

That  the  cafe  cited  from  BuUer's  ISftJi 

Trim  did  not  relate  to  this  queftion,  becaufe 

that  only  fhews  that  a  fi^ion  of  law,  fucji 

1  M 
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as  the  tntTj  confejfed  m  an  ejeftment  fhall 
not  prejudice  the  right  of  any  man  * ;  it 
is  only  an  illuftration  of  the  well  known 
maxim,  In  JiBione  juris  fubfijltt  equitas.  But 
the  queftion  here  is,  whether  the  evidence 
by  which  the  poffeffion  is  proved,  does  not, 
at  the  fame  time,  prove  it  to  be  infufficien^ 
to  eftablifh  a  title  f . 

With  refpeft  to  the  truft,  that  fubjea 
is  depending  in  Chancery, ,  and  the  event 
uncertain  ^  in  the  mean  time  it  may  be  ar- 
gued, that  there  is  no  perfon  anfwering 
the  defcription  in  Lord  Feveriham's  will, 
as  the  pofleffor  of  the  fettled  ejiate  of  the ' 

*  If  any  of  my  readers  wifli  to  fee  thisfubjefl:  moF^ 
fully  difcuffed,  they  may  confult  the  cafe  of  Wigfall 
jind  Brydon,  in  3  Burr.  1895.  and  ^e  cafes  thcry 
cited. 

t  In  the  cafe  of  Hare  and  Jones  in  the  King's 
Bench,  Micji.  23  Geo.  III.  (which  is  very  juftly  kj- 
ported  in  the  EJfay  on  the  Nature  and  Operation  of  Fines* 
p.  187.)  it  was  determined,  that  no  pofTeflion  with  the 
cgnfent  or  confiftcnt  with  the  Tight  of  another,  Ihgll 
work  a  title :  At  l^aft  thjs  is  a  neceffary  corollary  froni ' 
the  dodlrine  eftablifhed  in  that  caufe  ^  but  $he  point  ;«j- 
piediately  adjudged  there  turned  upon  the  operation  of  ' 
§'fine/upon  a  right  not  adverfc  to  his  who  \^y'\ti  th^ 

?  3  Vm- 
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Duacoinbe  fanpijy,  becaufc  Mr.  Dun* 
combe,  by  levying  a  fine  of  the  cftate,  has 
defeated  the  fettlement ;  for  which  reafoii 
the  truftees  muft  exercife  a  difcrction  in 
this  part  of  their  triuS: ;  but  at  any  rate, 
till  the  offer  made,  or  the  eftate  fold,  Lord 
F^erfham's  daughters  are  to  be  ccmfidered 
as  the  owners  of  it. 

The  Comiftittee  yefolved  — To  admit 
th?  vote. 

.The  petitioners,  bad  now  finifhed  that 
part  of  their  cafe  which  concerned  fheir 
own  votes ;  The  decifions  of  the  Coin-* 
n;iittee  upon  the  feveral  objections  had  re^ 
dttced  their  numbers  to 

41  for  Shafto, 
40  for  Conway, 

1,  e.  20  difputed  votes  for  each  had  been 
cftablifhed,  by  evidence  or  argument. 

It  therefore  became  neceffery  for  them 
to  difqualify  five  votes  for  the  fitting  mem- 
bers^ in  order  to  obtain  a  majority  over 
both).  In  going  through  this  part  of  the 
caufe,  the  fame  courfe  was  followed  as  in 

the 
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the  former ;  all  the  objeftiohs  were  gone 
through  on  one  fide  firft,  and  then  received 
a  general  anfwerfrom  the  other  ^  this  was 
done  at  the  requeft  of  the  counfel  for  the 
fitting  members,  who  faid  they  were  not 
then  prepared  with  the  evidence  neeefTary 
to  anfwer  the  objections  vote  by  vote :  By 
this  courfe  the  deciiion  of  the  Committee, 
on  the  particular  cafes,  was  not  made  till 
the  conclufion  of  the  whole  caufe  *. 

The  counfel  for  the  petitioners  ftated 
particular  objeftions,  which  extended  to 
15  votes :  There  was  befides  a  general  one, 
which  extended  to  21,  viz.  that  it  did  not 
appear  that  the  burgages  paid  a  quit-rent  j 
but  this  being  afterwards  eftabliflied  to 
their  fatisfa6lion  by  evidence  on  the  other 
fide,  of  a  conformity  with  the  quit-rent 
roll,  there  remained  only  the  15  to  be  con-^ 
(idered  by  the  Committee.  Thefe  I  fliali 
ilate  feparately, 

*  Much  time  was  loft  by  this  method,  but  as  it 
tended  to  a  more  particular  inveftigation  of  the  rights ' 
of  the  parties,  they  are  under  great  obligations  to  the 
Committee  for  their  compliance, 

P  4  I.  Reverend 


:fi6  C    A    S    E    ^  IV. 

I .  Reverend  James  Fofter— The  objcc-- 
tion  arofe  from  the  form  of  expreffion  in 
his  conveyance  3  his  burgage  (being  one 
of  thofe  called  quarter -burgages^  and  held 
ty  the  quit-rent  of  3d.)  >yas  conveyed  to 
him  in  thefe  words,  "  All  that  cottage, 
meffuage,  tenement,  and  dwelling-houfe, 
paying  3  d.  and  commonly  called  one  quar- 
ter of  a  burgage,  C^c/'  This  laft  phrafe 
was  faid  to  be  improper,  and  exvi  termini 
ipiporting  it  Jo  be  no  burgage ;  for  though 
x\)Lt  irregular  burgages,  called  half  and 
g'^^r/^r-burgages,  were  allowed  and  efta-^ 
blifhed  in  Downton,  yet  this  being  an  ex- 
ception to  ^  general  rule,  the  expreffioij 
ought  to  be  adhered  tp  ftri^ly ;  that  thisi 
tenement  not  being  d^fcribed  in  the  com- 
ipon  form,  but  as  a  quarter  of  a  burgage  *, 
jt  was  incumbent  on  the  counfel  to  prove 
ij)  faft,  tl^at  the  fubjecS:  of  the  grant,  foj: 

*  According  to  the  entries  in  the  borough  books, 
\yhen  they  were  kept  in  L^tin,  there  feems  little  foun- 
dation for  this  diftinftion.  Thofe  entries  (which  J^ 
'  l^pe  examined)  uniformly  defcribe  fuch  burgages  by 
t:Jie  terms  "  dimidium  hi^rgagii^ — quart  a  pars  burgagii — ^ 
o^ava  pars  burgagii — " 
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whiph  the  vote  was  given,  was  an  entire  btJF? 
gage ;  that  the  contrary  being  a  negative, 
was  incapable  of  proof.  This,  after  fbme 
little  debate,  was  agreed  to  by  the  Com-r 
mittee,  and  the  faft  was  ettablifhed  to  the 
latisfadion  of  the  petitioner's  counfel:  But 
the  evidence  produced  for  this  purpofe  fur-r 
niftied  the  petitioners  with  another  objecr 
tion,  which  they  infifted  upon :  This  was 
to  the  title  under  which  the  voter  held  thQ 
premifes.  The  entry  for  this  burgage  in 
the  rent-roll  f  is  thus :  ^*  John  Stride,  for 
his  own  land,  late  H.  Cotton's  j-  deeds 
were  produced,  by  which  Stride  and  his 
Wife  conveyed,  in  1738^  to  J.  Ruflell;  in 
1 74 1,  Ruffell  to  John  Beves  and  John 
Gibbs,  as  joint-tenants  in  fee;  on  26th 
April,  1764,  Gibbs  conveyed  to  Reeves,  he 
to  Lord  Radnor  in^Feb,  1783,  and  Lord 
Radnor,  in  June  1783,  to  Fofter.  In  the 
deeds  fubfequent  to  the  year  1741,  the  pre- 
mifes are  dcfcribed  to  be  *^  fituate  in  that 
part  of  Downton,  called  the  Iflands,"  which 
was  the  fituation  of  the  voter '$  burgage  1 

♦  The  time  of  making  it  is  before  ftated  to  l^avc 
J)penini745,     Se^  p.  168,         '        '         ^  ^ 

'  ^  tut 
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but  the  defcription  in  the  deeds  of  1738 
and  1 74 1,  is  only  "in  the  borough  of 
Downton  :"  A  deed  was  produced  on  the 
part  of  the  petitioners,  dated  in  1737,  by 
which  Stride  mortgaged  a  tenement  and 
about  four  luggs  of  ground,  *'  fituate  in 
the  ijlands  at  Downton,"  to  John  Beves  for 
500  years.  Reeves  was  in  poffeffion  of 
the  burgage  from  the  date  of  his  deed,  and 
Voted  for  it  in  1774  and  1779  as  his  own. 
The  conveyance  to  Fofter  defcribes  it  as 
**  formerly  bought  of  John  Stride  and  his 
wife,  now  in  th6  occupation  of  William 
Reeves^:''  This  had  belonged  to  Cotton 
before  Stride's  time,  and  was  on  the  fouth- 
fide  of  the  ftreet ;  Stride  rented  a  tenement 
on  the  north-fide  from  Mr.  Eyre,  in  which 
he  lived.  In  the  conveyances  to  Reeves 
and  to  Lord  Radnor,  the  "  four  luggs  pf 
ground"  make  part  of  the  defcription. 

The  counfel  for  the  fitting  members  ar-. 
gued  in  fupport  of  this  vote. 

That  the  voter  being  in  peaceable  poflef- 
fion,  it  was  primd  facie  evidence  of  title, 
and  all  that  was  neceflary  to  ftiew  at  the 
poll,  that  the  title  was  fuch  as.  would  ftand 

agaijift 
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againft  an  cjfeftment,  being  a  poflefficm 
undifturbed  for  twenty  years,  which  made 
it  unneceflary  to  enter  into  a  minute  invef- 
tigation  of  the  title  deeds,  for  a  Committee 
would  certainly  inquire  no  further ;  That 
as  the  objedtors  do  not  ftiQw  any  other  per- 
fon  to  be  intitled,  a  much  lefs  appearance 
of  title  would  be  fufficient :  But  here  was 
befides  a  ftrong  confirmation  of  the  title, 
a  voting  under  it  in  two  contefted  eledlions^ 
The  want  of  a  conveyance  from  Beves, 
who  was  joint-tenant  with  Gibbs,  may  at 
this  diftance  of  time  be  fairly  fupplied,  by 
prefuming  him  to  have  been  dead  when 
Gibbs  ccHiveyed.  That  the  puzzle  endea- 
voured to  be  created  by  the  mortgage-deed 
in  1737,  was  cleared  up  by  the  rent-roll, 
which  in  1745  fhews,  that  it  had  made  iw 
alteration  in  the  ftate  of  this  property ;  it 
is  there  called  Strides  mvn^  in  contiadif- 
tindion  to  Ibme  land  that  he  rented. 
The  counfel  for  the  petitioners  argued. 
That  unlefs  Beves  was  dead  at  the  time 
when  Gibbs  made  the  conveyance,  only  a 
moiety  of  the  burgage  paffed  by  it ;  the  pre- 
emption alked  for  couldnotbe  made  upon  a 

2  faa 
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fad:  fp  recent  as  in  1 764,  anfl  therefore  fa 
capable  of  proof,  if  true;  if  the  doubt 
arofe  upon  a  conveyance  fifty  or  fixty  years 
old,  it  might  b^  reafpnable  to  make  the 
prefumption,  becaufe  of  the  (fifficuhy  of 
proof ;  but  that  reafon  does  not  hold  here, 
and  for  this  defeft,  the  vote  muft  be  difal- 
lowed.  But  there  is  another  objeftion 
equally  fatal,  arifing  out  of  the  deeds— ^ 
The  premifes  defcribed  in  the  deed  in  1764, 
and  thofe  fubfequent,  do  not  appear  to  be 
the  fame  with  thofe  in  the  deeds  of  1738 
and  1 74 1  ;  if  they  are  in  fa6l  the  fame,  it 
may  be  proved  now;  if  not,  thefe  deeds 
give  no  title  to  the  burgage  in  queftion. 
The  conformity  in  the  defcriptions  con- 
tained in  the  mortgage-deed  in  1737,  and 
thofe  in  1764  and  after,  cbnnefted  with 
the  fa£l  of  Stride's  being  in  poflbffion  of 
this  which  is  called  "  his  own  burgage,'' 
feven  years  after  he  is  by  them  fuppofed  to 
have  fold  it,  raifes  a  ftrong  fufpicion,  that 
this  burgage  is  the  fubje6i  of  the  mort- 
gage, and  that  he  continued  in  pofTeffion 
as  other  mortgagors  do;  and  that  fome 
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other  tenement  is  the  ftibje<a  of  the  con-* 
^veyance  in  1738  and  1741* 

Therefore  the  only  foundation  of  the 
title  is  the  twenty  years  poffeffioh  :  - 

But,  firft,  This  is  not  a  poffeffioh  of 
twenty  years  :  The  date  of  the  deed  under 
which  this  poffeffion  commenced^  is  26th 
April,  1764J  and  Fofter  voted  on  5  Aprii, 
1784*  5  therefore  the  term  was  not  com^ 
pleated. 

Secondly,  If  it  yirere,  it  would  not  be 
effeftual  in  this  cafe,  becaufe  they  haye 
(hewn  this. poffeffion  to  have  been  derived 
under  a  bad  title :  The  principle  of  thib 
Statute  of  Limitations,  and  of  the  rule  by 
which  it  is  enforced,  is,  that  a,  long  poffcf*- 
iiotijianding  alone  is  evidence  of  a  freehold 
title  f  but  when  more  appears,  as  that 
the  pofleffion  is  founded  in  fomething 
which  does  not  fupportit,  the  prefumptioH 
arifing  f!:om  the  length  of  poffeffion  is  th«i 
done  away; 

The  Committee  fefolved*--That  the  vote 
Trtras  good.  ■  \ 

♦  The  day  of  eledlion* 

2.  Alex* 
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2.  Alex.  Forfyth :  He  voted  for  a  tene- 
ment called  Worrmead.  The  x)bje6liona^ 
were  two : 

Firil,  That  it  was  a  copyhol4. 

And  Secondly,  That  it  was  out.  of  thcT 
borough. 

In  fupport  of  them,  the  manor  books 
and  other  evidence  were  produced,  but  in 
the  courfe  of  the  inquiry  it  appeared, 
(fomewhat  unexpectedly  to  both  parties) 
that  there  were  .two  Worr'meads  ;  one  ac- 
knowledged in  the  rent-roll,  the  other  (as 
^med  to  be  admitted)  out  of  the  borough, 
ilpon  this  evidence  a  new  obje6iian  was 
made,  viz.  that  the  tenement  conveyed  to 
the  voter,  and  for  which  be  voted,  was  In 
fad  that  Worr'mead  faid  to  be  oat  of  the 
borough ;  and  this  made  the  queftion  for 
the  decifion  of  the  Committee.  The  cafe 
occupied  a  great  deal  of  time,  but  as  tixe 
whob  conhfted  of  difputed  fafts,  I  (hall, 
not  trouble  the  reader  with  an  account 
which  could  be  ufeful  only  to  the  parties 
caicemed,  who  have  better  means  of  in- 
formation. The  Committee  held  the  vote 
to  be  good. 

3.  Jof. 
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3.  Jof.  Nicolas — His  tenement  was  ob- 
jefted  to  as  not  being  an  antient  burgage  s. 
and  as  the  counfel  for  the  fitting  members 
offered  no  evidence  in  fupport  of  the  vote, 
it  was  confidered  as  given  up  by  them,  and 
accordingly  was  rejeiSed  afterwards  by  the' 
Committee* 

4.  T.  G*  Atwater—His  tenement  waj 
defcribed  in  the  conveyance  to  be  a  "  bur- 
gage covered  with  water  in  the  makt- 
trench,  formerly  Jolliffe's ;"  the  objeftion 
Was>  that  there  was  but  one  burgage  in  the 
main-trench,  and  for  that,  one  William 
Winter  had  voted  on  the  fide  of  the  peti- 
tioners*, whofe  vote  had  been  difputed, 
but  had  been  exprefsly  allowed  by  the  Com^ 
mittee.  The  fituation  of  Atwater's  bur- 
gage is  on  the  north  of  a  bridge,  called 
Kingflon-bridge,  which  ftands  upon  the 
main-trench ;  that  for  which  Winter  voted 
is  on  the  fouth  of  this  bridge ;  the  latter 
derived  his  title  from  Mr.  Shafto,  the  for- 
mer from  Lord  Radnor-  On  the  part  of 
the  fitting  members,  the  counfel  produced 
entries  in  the  court  books  of  the  borough, 

*  See  pr  170. 

of 


of  the  alienations  of  this  tenement  Us  a 
burgage  before  it  was  cut  into  the  main^- 
trench  and  fince ;  they  proved,  that  Lord 
Feverfham  purchafed  this  among  other 
property  from  Mr.  Wyndhara  Afhe— that 
Afhe's  property  lay  on  the  north  of  King*- 
flon-bridge — that  Mr.  Shafto  had  no  pro- 
perty on  the  north-^that  the  tenement  af- 
iigned  to  Winter  was  on  the  fouth,  and 
that  the  reputation  in  the  borough  was, 
that  the  tenement  in  queflion  was  a  bur^- 
gage;  a  witnefs,  who  had  been  in  poflef^ 
lion  of  it  twenty-five  years  under  Lord  Fe^ 
verftiam,  fwore,  that  he  always  underftood 
the  entry  on  the  roll  to  apply  to  this  bur^ 
gage,  and  in  the  roll  (in  which  all  the  bur** 
gages  belonging  to  one  perfon  are  clafled 
'together)  the  burgage  in  the  main-trench 
is  in  company  with  Afhe's  lands,  not  with 
Eyre's,  from  whom  Mr.  fchafto  derived 
title. 

In  order  to  undefftand  this  matter  more 
clearly,  it  is  neceffary  to  ftate  the  circum-- 
fiances  under  which  Winter's  vote  had 
been  admitted.  His  tenement  had  been 
furchafed  of  Mr.  Eyre  by  Mr.  Shafto,  with 

other 
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other  burgages,  and. was  in  the  occupation 
of  Lord  Feverfliam's  truftees,  as  under- 
tenants to  Mr.  Shafto,'  to  whom  they  pad 
the  rack-rent  as  tenants,  and  frorp  whom 
they  had  aUb  received'  the  burgage  quit- 
rent,  in  right  of  the  lordfliip.  This  wa* 
contended^  on  the  part  of  the  petitioners, 
to  be  an  acknowledgment  of  the  burgage 
rig^t,  deciiive  in  the  prefent  difpute.  The 
counfel  for  the  fitting  members  did  not 
then  oppofe  this,  by  the  fame  ftrength  of 
evidence  noyv  produced  3  however  they  gave 
fome  evidence  *  to  fhew  that  the  burgage 
referred  to  by  the  roll,  was  their's  on  the 
north  of  the  bridge :  The  point  in  difpute 
was  upon  matters  of  faft  only,  and  the 
Committee  upon  that  ftate  of  the  (]jueftion 
admitted  the  vote  for  the  petitioners. 

The  counfel  for  the  fitting  members* 
now  argued^ 

That  there  could  be  no  doubt  upon  the? 
above  evidence,  that  the  burgage  mention-^ 
ed  in  the  quit-rent  roll  is  that  held  by  the 
voter  T.  G.  Atwater  >  if  fo,  it  is  an  an-* 
tient  burgage  paying  quit-rent,  and  it  isr 

♦  See  p.  i/Ot 

Q^  impoflible 


2%b  CASE      IV. 

impollibie  for  the  petitioners  either  to  fa^ 
port  a  vote  for  the  fdme  burgage,  or  i^- 
prove  their  own  to  be  a  iuf-gMge  -,  that  the 
admiffion  of  another  vote  for  this  burgage 
ought  not  to  prejudice  the  trtie  proprietor 
in  the  exercife  of  his  franchife,  for  the  ob- 
je6t  of  inquiry  had  been  very  different  in 
going  through  the  votes  for  the  petitioners,, 
from  that  which  now  occurred  in  their  ob- 
jeftions  to  the  votes  of  the  fitting  ttienw 
bers :  It  was  then  the  bufinefs  of  the  fit-- 
ting  members  only  to  prevent  their  efta-^ 
blifliing  tbeir  votes;  and  it  would  have 
been  impertinent  in  that  flage,  to  have  eti- 
tered  into  a  full  defence  of  one  of  thdr 
own  votes,  whom  the  returning  officer  had 
received  on  the  poll,  and  whofe  right  coii- 
iequently  required  no  defence ;  That  the 
Committee  would  not  make  either  patty 
fufFer,  by  complying  with  the  order  of  pro- 
iieeding  directed  by  them  in  the  caufe,  and 
would  therefore  reconfider  the  whole  quef- 
tion,  as  open  to  them,  befwe  they  fhould 
make  their  final  refolution^  That  they  were- 
not  bound  to  have  declared  their  judgment 
upon  the  former  votes,  and  if  they  had  no|; 

done 
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done  It  oft  the  cafe  of  Winter's,  and  werei 
now  to  d^ide  ppon  that  burgage,  for 
WhotA  would  the  decifion  be  ?  The  great 
ftrength  of  the  petkiofiers*  cafe  was  the 
payitient  of  the  qujt-J^fit  oh  their  part,  and  ^ 
recdfi  of  it  by  the  truftecs  -,  but  fuch  pay-* 
inent,  when  the  party  is  not  in  pofTeffibii 
of  the  ful:je£t  of  the  rent,  is  no  iijeijini 
and  thfe  effeft  of  it  i^  done  away  by  the 
clear  evidence -on  the  othei"  iidei  which 
ih^3  that  it  muft  have  happened  \rj  miA 
take }  That  the  quediGai  therefore  now 
Would  be,  whether  Atwater,  or  Winter^ 
fhould  remain  upon  the  poll  ?  if  they 
thou^t  the  former  juftly  entitled  to  that 
privileges  it  would  never  be  too  late  to  do 
juitice^ 

The  counfel  for  the  petitioners,  after  re- 
curring to  the  ftate  f>f  the  evidence  upon 
Winter's  vote,  denied  that  the  refult  of  the 
hiquiry  Would  be  in  favour  of  the  fitting 
inembers,  if  the  whole  qucftion  were  opca 
to  it  I  but  th^  argued— -That  the  queftioa 
Was  in  faft  already  decided  ;  and  therefore 
any  arguments  on  general  principles  came 
top  late  J  to  give  way  to  theip,  would  be 
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to  break  through  all  rules  of  jtidieial  pra-^ 
ceedings,  and  would  open  the  door  to  infi-: 
nite  evafions.  Upon  the  fame  princ^>le, 
the  Committee  might  be  called  upori  to: 
revife  their  judgment  upon  the  cafe' of 
Farr's  burgages,  or  of  any  other  que^on 
in  the  caufe,  by  a  tender  of  frefh  evidence. 
That  the  argument,  that  no  laches  is; 
imputable  to  the  fitting  members?,  in  not 
bringing  their  prefent  evidence  forvs^rd, 
upon  Winter's  vote,  is  a  begging  of  thcf. 
queftion^  they  might  have  prdved  ev^ 
thing  on  that  vote  which  they  have  noMA 
jproduced;  the  cafe  not  only  <:all^  for  it, 
but  it  is  the  very  thing  they  attempted,  for' 
they  endeavoured  as  fully  as  they  then 
could,  to  prove  the  right  to  be  in  their  own. 
burgage,  and  the  difpute  turned  lipoh  that 
fadl  (for  the  truth  of  which  they  inferred 
to  the  minutes) ;  and  even  if  they  had  not 
offered  fuch  proof,  they  ought' not  to  be 
aflowed  to  do  it  now,  becaufe  they*  had- 
notice  of  the  objeftion  in  the  firft  opeit^' 
ing  of  the  caufe*,  aiid  therefcfre  all  the 

;    -    evideiiofir 

"»  The  day  on  which  th^  dbjeaid^  t&'At^kvIt  ^)k^ 
ftatcd  by  the  counfel  for  the  petitioners,  was  June  aa  ; 

the 
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evidence  flow  produced  would  have  been 

l^ehirteflt  t;h«n  5  If  ttey  had  the  means  of 

^ft^lifhing  the  votfe,  and  did  not  ufethenf, 

the  Committee  will  not  now  affift  thera.i 

but  as- they  had  foiled  then^  and  ftiH  muft 

"^llyiifi -proving' Pigment  6f  the  quit-rent^ 

the  deciiion^  now,  by  what  means  foever 

foitaec^  icould  not -be  different  from  th^t 

HbefoSre  given.     The  parties  are  therefore 

bound  by  this' decifion,  not  only  beqaijfc 

-it  is  the  judgment  of  the  court,  but  her 

^ufe  it  paflfed^  upon  the  mmts  of  the  caf^, 

'  •i'TTHeiCbranaittee  refolved-r^Not  to  admit 

.-  -:,;!]  I.  .    ■:-.:....  ./  '     .:  .■ 

'^f>5  an4  6.  ,Saniu€l  Green  and  Samuel 
'  Clarke!  2:  The.  olgedtion  to  thefc  was,  that 
»the  tijnements  for  which  they  voted  were 
partioi^on^  burgage-  and,  (if  ,^8  fliould 
fail)  that  the  fame  burgage  was  .conveyed 
to:  ead),  and  ;one  vote  only' of  the  two 
'  c6uld  be  allowed. 

the  day  on  which^  Winter's  vote  was  oppofed  by  evi- 
dence on  tfie  part'of  the  fitting  members,  was  June  29. 

0^3  '  This 


•  -This  confifteid  in  ^^  ^ly,  H^.lipQll    , 
das  evidence  pincUicai  on  th?  part  ^1^ 
£ttiag  members,  tl;Le  pb^e^i^  w^-J^Nir 
foiled.  '     .         '  >      • 

7.  H.  Barnes :  He  voted  0c»r  a  tenemcat 
jvfiiicli  i|i  the  ekdion  of  1774  W9S  hel^  by 
two  brothers  of  the  names  of  Jc^  end 
(Sepi^e  Ru&li^)  it  tbon  pftfled  for  two 
|>urgages,  but  was  pbjedicd  to  for  thst  tGir 
ino;  and  now  wa;^  ti^ld  l»y  the  yoter  ^ 
jane  J  The  oljjeaion  was,  that  no  title  apt- 
pisared  from  die  Rnfl^  tQ  tb^  pfdi^ 
voter  J  and  ypon  the  produ6tion  of  the  title- 
steeds,  another  yrss  racfed,  m*  l^t  ^  the 
conveyance  of  the  part  held  by  G*  &ufiell, 
jt  is  not  defcribed  as  a  burgage^  in  that  pf 
J.iluflai  it  is  deibiibed  as  part  tf  an-an- 
.  i|^«nt  bHrgsge,  and  tfaAcefoie,  upc>a  iiit  ^i^ 
pf  the  dee;^,  the  yoter  had  prAy  piri  9/ 
a  b»r^9s,  for  whiqh  no  vote  oouid  be 

receivsaj* 

Thw  pi)je|£tion  was  anfwered  by  P9t- 
4en(ce,  fhewing  that  this  land  conftitutod 
an  antient  burga^,  an4  that  th?  whple  of 
jt  wa^  conveyed  to  the  pf efejit  voterTr-Thp 

f  See  I  Doug.  EleS.  227. 

,     "  f^Qunfel 


eo\in$d  for  the  fittipg  members  fai4,  Th«t 
if  it  ever  was  ap  entire  bm^gage,  (which 
cQiiJd  pot  be  dUputed)  it  is  now  by  the 
uiiien  of  the  two  parts  become  enjtire 
Ogam,  ai>4  the  franchiie  revives ;  that  al> 
thpugh  jl^me  incorporeal  rights,  as  certain 
jight§  of  cpmmon  or  of  eftovers  appur- 
ten9^t^  ^re  }pft  for  ever  by  fpUtting  the 
^«ne9>epit  to  which  they  are  appurtenant"*, 
U  is  np|:  fo  of  this  franchife  annexed  to  a 
}sfW&S^f  which  caimoc  be  ^tinguiihed  in 
^  like  roam?er. 

Thf  €0unf4  for  ^e  petitioners  after- 
^v4i  f^ye  vp  tfa^r  otjeftion  to  this  vote. 

$,  J^i^nBUko-r^The  objection  was,  that 
Ms  ten^aent  was  not  an  antient  burgage, 
but  41  part  of  die  wa^e  got  together  by  de- 
ff^c^,  ^  built  uponi  but  the  evidoi^ 
prpdvi^  in  fupport  of  tlus  vote,  was  al- 
Ipwfid  by  ^he^couoi^  for  l^e  petitioners  to 
h^p  eftal^^hed  it. 

9.  Jx)>hn  Webb'««^His  buigage  was  con> 
4r^ed  tp  him  by  one  Edfal,  of  Truro  in 
Cori^waU}  the  dped  was  piinted  on  a  large 

•  The  reader  may  fee  this  fubjeA  fiiUy  difcufled  in 
C«,  Lit.  I2».  and  Tirringham's  ctfe  in  4.  Rep.  37,  38. 

Qj|.  iheet 
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fheet  of  paper,  in  a  form  common  to 
both  parties  in  this  eleftion,  which  is  that 
of  a  leafe  and  releafe  for  lives,  wherein 
l^danks  are  left  for  iriferting  the  ncceflary  - 
names  and  defcriptions :  The  words  which 
filled  the  fclanks  of  this  conveyance  were 
written  with  a  black-lead  pencil ;  thofe  fo 
written  in  the  releafe:,  were  the  names  and 
defcriptibns  of  the  voter  and  of  the  perr 
Ions  for  whofe  lives  the  grant  was  made, 
•who  were  defcribed  thus—"  John  Webb, 
of  Langford,  in  the  county  of  Wilts;  gar-r 
"dener"  — for  the  lives  of  '^  Shute,  lord 
bifhop  of  Salifbury,  and  Sir  Roger  Curtis, 
knight/'  The  burgage  is  thus  deifcriibed : 
?'  All  that  antient  burgage  tenement,  vrith 
the  appurtenance*,  fituate  in  the  borough 
of  Downton,  in  the  county  of  Wilts,  now 
or  late  in  the  tenure  or  occupation  of 
,"  without  the  tenant's 
pame.  The  execution  of  the  deed  was  at- 
tefied  by  two  fubfciribing  witnelfes  \  near, 
the  place  where  they  figned  their  narhes 
toxai  words  were  written  >vith  the  penciL 

The  Rev.  Mr.  Sampfon,  ope.  of  the  twoi 
witpeiTes,  was  examined}  who  faid,the  deeds 

were 


•D  O  W  N  T  O  N.  233 

'were  executed  at  his  houfe  in  Truro ;  he 
did  not  obferve  any  part  to  have  been  in 
pencil,  nor  that  the  words  in  fome  lines 
looked  difFerently  from  the  reft ;  he  thought 
all  had  been  filled  up  in  the  ufual  manner, 
and  did  not  obferve  any  thing  extraordi- 
nary; if  he  had,  he  ftiould  have  looked  at 
them  more  attentively,  but  he  neither  read 
nor  ohferved  them  particularly : — He  could 
not  fay  whether  they  were  at  that  time  dif- 
ferent from  their  prefent  ftate,  npr  if  any 
date  then  appeared  to  the  deed  or  the  at- 
teftation :  No  blanks  were  filled  up  in  his 
prefence ;  he  believed,  Edfal  at  the  time  of 
^execution  faid,  *^  that  the  deeds  had  been 
fent  to  him  with  the  blanks  filled  up,  all 
except  the  name,"  but  mentioned  nothing 
of  the  particular  name,  or  of  any  part  be- 
ing in  pencil. 

Being  fhewn  the  pencil  writing  clofe  to 
his  own  atteftation,  he  faid  he  did  not 
take  notice  of  it  at  the  time. 

The  other  fubfcribing  witnefs  was  not 
called,  but  the  counfel  for  the  fitting  mem- 
bers offered  to  call  the  Earl  of  Radnor  aftd 
Edlal  himlelf  to  explain  the  tranfaftion : 

The 
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The  €vi4ence  of  both  wa$  rg€61:e4  l>y  the 
Coinmitt^e,  after  hearing  th^  argomgnts 
of  counfel  *t  The  counfel  for  the  fitting 
piemb^rs  icjentified  by  evidence,  E4f?d'$  t?- 
««Bent,  md  proved,  thftt  he  M  only  pije 
bjirpge  in  Downton. 

ynder  |:hefe  circumftance?,  tht^  coun/el 
fpr  ik^  petitioners^  in  olgftEting  to  this 
^refg,  ^rgmi  to  the  eflfedl  following : 

The  fMfpic^us  appe^ancepf  this  deed, 
f<»ine<^e4  with  the  ^vid^nce,  give?  good 
groimd  to  infer,  th**  it  was  e]fecuted  w 
ila?fk ;  ft  jnan  muft  have  been  very  insf- 
l^ntive,  to  have  looked  on  this  paper  with-^ 
oij^  obljbrving  the  pencil  j  yet  thi?  witnefs 
obferv^d  nothing  r^marjcable,  m^  W#s  tq)d 
by  the  grantor,  that  the  nam  was  oqiitl^, 
-^which  narne,  it  is  fair  to  prefumf ,  W9s 
that  of  the  voter :  It  is  a  confirination  ^f 
this  ^Fguflient,  th^t  the  other  fubfcribing 
witnefs  i§  not  called  5  to  whqt  can  this  fee 
imputed,  but  a  fe^r  that  his  evidence  wpi|}d 
he  linf&vpuf able  ?  in  ^  cafe  too,  where  every 
endeavour  ha?  been  mpde  to  fuppprt  the 
YQte,  by  contending  for  the  admiffion  pf 

*  Hereafter  ftated  in  p. 

evidence 
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jpvidence  which  the  Committee  has  rejeft-r 
€d..  :If  the  Committee  ftjould  he  of  this 
ppjnipn,  the  deed  is  yoidi  and  confequeptly 
there  is  np  right  to  vote,  . 

But  further,  fvpppfiog  jio  ground  for 
|his  objeftion,  the  deed  is  not  good  in  law, 
9^  being  coxnpof^  of  materials  which  ar^ 
jjD|  allowed  J  i^  Co,  Ut,  229,  it  is  iaid, 
^^  if  a  writing  be  on  a  piece  of  wood,  of 
ispon  a  piec«  pf  Unen,  or  in  the  bark  of  a 
il^iep,  Qr  pn  a  ftonc,  or  the  like,  &c.  ajid  the 
ffmt  be  feakd  or  d^ivered,  yet  it  is  no 
lieod  5  for  a  4eed  mijft  be  written  either  in 
pai'chm^t  pr  paper  as  before  is  faid,  for 
'tilbff  wri&ig  ypon  thefe  is  leaft  futyeft  to 
■jftteeration  or  (jorruption/'^r-Blackftone  in 
2  Comm.  297.  adds,   *^  Wood  or  ftone 
may  be  more  durable,  and  linen  lefs  liable 
to  rafiires,  but  writing  on  paper  or  parch- 
ment unites  in  itfclf  more  perfeftly  than 
any  other  way,  both  thofe  defirable  qua- 
-lities(S,)r 

Now,  if  the  reafon  for  rejefting  the  ma- 
terials before  enumerated,  is,  that  they  are 
fiable  to  alteration  or  corruption^  by  the  fame 
piithPjity^  that  inftrumeat  cannot  be  re- 
2  ceived 
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ceived  for  a  deed,  which  is  compofed  of  t 
fubftance  that  a  bit  of  bread  or  a  finger 
can  efface,  without  the  rifle  of  difcovery : 
even  the  ordinary  changes  from  hand  to 
hand  would  in  a  fhort  time  obliterate  it. 
Lord  Coke  himfelf  fays,  that  where  heufcs 
the  {&€.),  other  things  of  the  like  fort  are  in*- 
tended  to  be  defcribedr'*and  it  cannot  l>e 
doubted  that  if,  whefn  writing  the  paflage 
above  cited^^  he  had  been  afked,  whether 
any  fuch  material  as  pencil  might  be  ufed 
for  the  writing  of  adeed, -he  would  have 
clafTed  it  with  the  other  fubj^s  whicli  Jie 
has  enumerated.  The  confequences  cjf 
giving  a  fanftion  to  this  mode"  of  trifling 
with  the  fecurities  of  property,  may  be  v^siy 
dangerous  to  civil  rights.  '  -   :. 

A  further  objeftion  arifes  out  of  this 
deed  in  the  defcription  of  the  burgage;  it 
contains  nothing  by  which  the  grantee  can 
difl:inguifh  his  own  burgage  from  any  other 
in  the  borough ;  if  he  were  to  take  pof- 
feflion  of  the  firft  he  came  to,  he  might 
defend  himfelf  in  that  as  well  as  in  any  other 
by  this  deed ;  it  gives  no  defcription,  no  ' 
boundaries,  no  tenant,  by  which  it  may  be 

*  See  Co.  Lit.  10.  9.  17.  b. 

identi- 
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identified;  it  {aysnomovcthsn'j^ll that  tur^ 
gage  in  Downton.'  This  was  an  objeftion 
ftrenuoufly  urged  againft  the  White-horfe 
voters  *,  and  ought  to  have  equal  weight 
here. 

Formerly,  when  deeds  werecompleatedby 
livery  and  corporeal  pofleflion,  lefs  minute- 
nefso^defcriptionwas  fufRcient,andperhap9 
if  adeed  inthefewords  had  been  focompleat- 
ed,  it  might  ftand;  but  it  ftiould  be  remem- 
bered, that  in  the  prefent  form  of  con- 
veyance, the  poffeffion  is  only  nominal, 
^d  the  grantee  is  not  only  not  in  poflef- 
lion of  his  burgage,  but  may  never  have 
fecn  the  place  where  it  lies  5  he  can  know 
his,  burgage  only,  by  the  defciiption  his 
deed  gives  him-f*. 

The  utmoft  that  can  be  faid  of  fuch  a 
deed  is,  that  it  is  good  againft  the  grantor 
bimfelf ;  but  the  prefent  queftion  is  between. 
fbird  perfonsy  and  there  is  no  diftindion 
in  the  law  better  known  than  thi§,  that 
a^s  which  bind  him  from  whom  they  pro- 
ceed, may  be  void  as  to  others }  which  is 
derived  from  tlue  principle,  that  no  man 

♦  Sep  p.  183.       t  See  on  this  fubjea  Note  (N). 

Ihall 


^38  C    A    §    fi      IV. 

fliall  take  advantage  of  his  own  wrdng  J 
but  ijf  there  be  any  legal  deleft  in  this 
grant,  any  othif  btirgdge-tenint  of  Down- 
ton  may  take  acivahtage  of  it  upOri  thisf 
occafion^  becaufe  it  tends  to  diminifh  h\§ 
dwn  franchife. 

The  cotinfel  for  th^  fitting  ftiefflbetg 
anfwered  thefe  olgedlions  in  the  following 
manrtef* 

The  whole  of  the  fiFfl:  objection  U 
fbnnded  on  a  prefumption,  drawn  feom 
fafts  which  more  fairly  warrant  a  contrary 
prefumption ;  for  if  fuch  additions  td  tbgp 
deed  had  really  been  made  aft«r  it^  e:Kecu-> 
lion,  they  wouki  have  been  made  more:  re* 
gularly-^the  writer  would  not  have  been 
foolifh  enough  to  render  it  fo  obvious  to 
fufpicion.  Although  the  evidence  by 
which  the  doubt  might  have  been  cleared 
up,  was  adjudged  incompetent,  yet  the 
fe6l  may  be  naturally  accounted  for  frottf 
what  has  been  proved  5  by  fuppofihg,  ^«- 
the  diftance  of  Edfal's  refidence  md  H^ 
6arly  period  of  the  eleftiort,  did  not  allow 
time  enough  for  much  ihteredtirfe  witili^ 

hiipi 
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him*i  and  therefore  the  deeds  might  have 
been  feut  to  him  in  this  ftate^  in  order  to 
aUow  of  his  altering  them  if  he  fhould  fee 
dCcafion^  Tie  name,  mentioned  by  Edfol 
to  the  witnefsj  is  more  probably  that  Which 
ftill  reiiiaihs  in  blank,  of  the  tenant^  than 
that  of  the  graiitee ;  fbt  many  Hames  liitft 
have  been  wanting,  if  the  whole  had  beat 
in  blank;  nor  could  he  have  f^id,  i$U  ^as 
Jilled  up  but  the  name^  if  no  names  at  all  had 
been  filled  up :  This,  and  the  prefent  ftate 
of  the  deed  fumifh  a  ftrong  argument  of 
the  innocence  of  the  tranfaftion.  The 
Witnefs's  want  of  obfefvation  is  no  toore 
than  frequently  happens  to  fitfeftifig  wit- 
nefleSi  who  are  fuppofed  to  attend  otily  to 
the  fealing  and  delivery,  and  to  knoW  no- 
thing of  the  contents  of  the  deed  j  ftof  is 
it  neceffary  that  they  ihould  f , 

But 

*  The  late  Parliament  was  diflolvecl  on  the  25th  of 
March,  and  the  cleftion  took  place  on  the  5th  of  April. 

t  As  art  authority  for  this  pofition,  the  counfel  citeicU 
the  cafe  of  Peat  and  Ougly,  in  Com.  Rep.  197.  which 
afofe  upon  Lord  Bdingbfoke's  will  made  bfefore  the 
ftafutie  of  frauds.  But  the  doftrine  of  that  cafe  does 
riot  g6  fo  far  as  this  point ;  there,  it  is  true,  the  tefta- 
fbry^/i/riothing  to  the  Withefles,  of  the  name  or  quality  of^ 
$hc  inftrumcnt  they  were  attefting  j  but  be  had  writ  with' 

^is 
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But  even  admitting  that  the  words  in 
pencil  were  inferted  after  the  executioHj  if. 
with  the  confent  of  the  grantor,  the  deed 
is  equally  good  t  In  the  cafe  of  Tecfeira  *» 
and  Evans,  in  an  aflion  upon  a  bond, 
tried  before  Lord  Mansfield,  at  the  fittings 
at  Guildhall,  after  Trinity  Term  1774,  the. 
bond  had  been  executed  in  blank,  and  the 
plaintiff  had  advanced  money  on  it  to  a. 
broker,  after  which  the  names  aiid  fums 
had  been  inferted  in  the  blanks  by  the 
broker ;  the  defendant  pleaded  Nofi  eftfac^ 
tuniy  and  Lord  Mansfield  was  of  opinion 
that  the  bond  was  well  executed,  and  that 
the  broker  was  to  be  confidered  as  the  at- 
torney authorized  by  the  defendant  to  fill 
up  the  blanks;  whereupon  the  plaintiff  had 
a  verdidt.  It  may  be  faid  that  this  cafe  is 
not  in  point  to  the  prefent,  becaufe  arifing 
between  the  obligor  and  obligee  s  but  if  a 
deed  fo  executed  will  pafs  an  intereft,  it  is 

his  own  hand,  at  the  place  of  atteftation,  the  worjdSy 
Signed^  fealed  and  puhlijhed  as  my  laji  tvilland  teJiamenU  . 
According  to  3  Burr.  p.  1775,  Lord  Mansfield  in  the 
cafe  of  Bond  znd  SeaweU^  fays,  "  It  is  not  neceflary  that 
a  teftator  fliould  declare  the  inftrument  executed,  to  hi 
his  wilhy — or  that  the  witnefles  Ihould  know  the  *«»* 
tents:' 

♦  Cited  by  Mr.  Wilfon  from  memory. 

fufficienfc 
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fufficient  for  the  prefent  argument :  If 
Edfal's  freehold  palTed  to  Webb,  he  acqvur- 
ed,  as  incident  to  it,  the  right  of  voting; 
tha;t  it  did  pafs  to  him  is  evident,  becaufe 
the  grantor  could  not  turn  him  out,  and  if 
he  could  not,  no  other  perfon  could. 

The  only  authority  for  the  fecond  ob- 
je6Hon  is,  thfe  explanation  of  an  (©r)  of 
Lord  Coke  5  but  the  fubje6ls  he  mentions 
are  of  m?iterials  to  receive  the  Avriting,  not 
of*  the  writing  itfelf :  Why  is  not  pencil  as 
gop4  as  ink  if.it  is  as  legible  ?  any  writing, 
expfeffing  the  intent  of  the  parties,  is  fuf- 
ficient to  bind  them  in  any  matter  of  con- 
traS. .  The  tranfa£i:ions  of  the  prefent  age 
are  very  differently  condu6ted  from  thofe  of 
th?  age  in  which  Lord  Coke  lived ;  if  it  had 
t)een'the  praftice  of  his  time  to  have  tranf- 
i*erred  a  nuinber  of  freeholds  for  an  elec- 
tion day„  or  for  the  ufe;  of  a  few  hours  only, 
he  wbuld  have  faid,/that'a  grant  in  pencil 
would  have  lafted  long  enough  for  the 


As  to  the  la/i  olyeftion,  tlie  uncertainty 

of  the  defcription  in  the  deed,  is  fupplied 

l^ythe^^vidence  produced,  as  ^y  law  it  may 

R  be* 
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be..  Id  certum  eji  quod  cerfum  nddi  pottjh^ 
a  grant  of  "  All  that  burgage  in  Down- 
ton/'  means  "  All  my  burgage/'  and  if 
the  grantor  has  but  one,  as  is  the  cafe  here, 
that  one  pafTes  by  this  grant. 

The  comipittee  were,  of  opinion — That 
^e  vote  was.  good. 

103  II,  12.  Hon.  E4ward.  Bouveric, 
William  Lucas  and  James.  Selfe; — Thefe 
three  voted  for  burgages,  the, property  of 
the  Earl  of  Shaftefbury,  who  hacj  enfeofj^d 
Mr.  Ewer  of  them  by  a  deed  of  fepflEinent^ 
dated  in  178ZJ  on  which  livciy  of  feifih 
was  indorfed,  dated  22  Dec.  1783 :  The 
names  of  the  attornies.  impawered  by  the 
deed  to  deliver  feifin,  were  written  on  ari 
erafure.  This  deed  Lord  Shaftefbury  exe- 
ccuted  in  Italy,  ap.d  two  fubfcribing  wit- 
neffes  attefted  it ;  as  they  were  nqt  at  this 
time  in  England  their  hand-writings  were 
fworn  to  before  the  Couunittee- 

Mr.  Ewer  had  transferred  thefe  burgages 
to  the  voters  by  deeds  dated  Dec  23,  1783^^ 
iiv  that  to  Mr.  Bouverie — the  date  was 

writ- 
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written  on  an  ewfure;  the  other  tw6^ 
which  had  been  executed  together  with  the 
firft,  were  re-executed  on  the  third  of  April 
pn  the  fame  paper  and  ftamps,  on  acccmht 
of  an  alteration  in  the  chrijiian^  or  Jir -names ^ 
orhothy  of  the  voters ;  (which  was  the  account 
the  witnefs  gave  of  them.)  The  general 
bbje£lioli  to  thefe  thite  was,  that  the  dee4 
irbm  Lord  Shaftefbury  had  an  apparent 
defeft  in  it  by  the  erafure  in  the  t)owcr  bf 
Attorney  j  and  the  counfel  contended, 

That  they  had  a  right  to  prefume,  that  the 
attomies'  names  had  been  inferted  afterifie 
execution,  unlefs  the  counfel  on  the  other 
fide  ihould  ihew  the  contrary  by  evidence ; 
the  abfence  of  the  witneffes  confirmed  this 
prefumption;  That  the  law  regarded  fome 
|deeds  with  fo  much  nicety,  that  it  required 
an  atteftation  to  every  erafure  in  therti ; 
and  in  thofe  in  which  this  nicety  was  not 
abfolutely  required,  the  neglecting  it  wis 
always  fufpicipus.  Jn  the  paflage  before 
cited  from  Lord  Codce,  it  appeared  that  the 
law  paid  no  regardto  deeds  written  on  ma- 
terials J(^iJ/V<Sf  to  alteration  \  here,  there  is  in 
fadt  an  alteration  vifible ;  and  therefore  by 
Jl2  the 
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the  fame  rule,  it  ought  to  be  rejefted  froiA 
the  deed.  They  faid^  they  had  not  beeii 
able  to  find  any  cafe  in  the  reports  on  this 
fubjeft,  but  that  this  doftrine  is  fenfibly 
laid  down  in  Erlkine's  Inftitute  of  the  Law 
of  Scotland,  p.  433.  fe6l.  20.  in  which  may 
be  feenj  in  what  manner  that  law  enforces 
the  general  principles  of  good  fenfe,  which 
are  fuppofed  to  have  equal  place  in  our 
own,*.  The  author,  after  treating  of  thd 
folemnities  of  deeds,  fays,  "  From  the 
ftbfervanee  of  the  folemnities  above  ex- 
plained, a  prefumptive  evidence  arifes  for 

^  Blackfiohe,  2  Comm,  368.  (fiftK  edit.)  fays,  ^^'A 
ieti  may  be  avoided— ^by  rafiire^  interlining,  6r  otKer 
alteration  in  any  material  part,  Unlefs  a  memorandum 
be  made  thereof  at  the  time  df  the  exect^tion  anid  attef* 
tation.'^  He  takes  this  from  ii  Rep;  27.  a.  which  he 
fcites ;  That  was  an  ^&ion  againft  an  obligor^  who 
pleaded  mn  ejl  fa^unn  In  5  Rep.  13.  it  is  held  that 
an  erafure  in  the  date  after  delivery,  vitiates  a  deed  f 
that  was  likewife  a  qoeftion  between  obUgor  and  obligei 
iipon  the  fame  plea.  In  the  fame  nianner,  RoUe  int 
his  Abridgment  tit;  FaitSi  in  defcribing  the  clrctmi- 
fiances  by  which  deeds  are  avoided,  puts  thofe  cafe$ 
only  which  have  happened  between  granUrtxiA  gravtiim 
But  in  the  cafe  before  the  Committee,  arifing  between 
third  perfons^  the  grantor  might  be  fuppofed  ihdifierent 
to  the  objeflionii 

I  the 
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the  genuinenefs  of  a  deed,  without  which 
it  has  no  legal  force.  Where  therefore  a* 
deed  is  vitiated  by  erafing  certain  words, 
and  fuperinducing  others  in  their  place,  or 
by  interlineations;  fuch  additions  or  inter-^ 
lineations  cannot  bind  the  gratiter,  becaufe 
they  are  deftitute  of  that  evidence; 'the 
prefumption  is,  that  they  have  been  made 
after  the  granter  and  witneffes  had  figncd 
the  deed,  fince  no  perfon  is  prefumed  to 
fign  a  blotted  or  vitiated  writing/  '  Biit  if 
it  be  either  mentioned  in  the  deed  iti'elf,  or 
acknowledged  by  the  granter  on  oath*; 
that  thofe  iterations  were  made  before  his 
fubfcription,  they  are  obligatory  on  the 
granter.  In  fome  fpecial  cafes,  the  ihftriu- 
mentary  witneffes  are  admitted  to  prove 
this  faft-r-but  more  frequently  that  man^ 
jier  of  proof  is  rejefted/'  (Z.) 

The,  counfel  for.  the  fitting  members 
anfwered  this  by  feying.  That  in  fuch 
deeds  as  thofe  in  queftion,  the  law  did  not 

*  It  may  be  obferved,  that  in  this  paffage  the  author 
has  in  view  thofe  cafes,  in  which  the  granter  is  fuppofed 
to  deny  the  effed  of  his  deed,  under  the  circumftanccs 
inentioned. 

R  3  require 
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jteqiure  writings  on  eraiures  to  be  attclled 
particularly;  therefore  the  rule  by  which? 
the  courts  required  this  nicety  in  fomc  of 
Aeir  records  and  affidavits,  could  not  with 
any  propriety  be  brought  into  the  prefent 
argument ;  That  if  the  appearance  of  the 
deed  created  any  fufpicion,  it  would  be 
ixnjuft  to  extend  it  to  the  prejudice  of  tlw 
prefent  parties,  who  had  no  concern  what* 
foerer  in  the  making  it;  and  as  it  wds 
impoffible  for  them  to  compel  the  appear- 
ance of  the  attefting  witnefles  who  wert 
beyond  fea,  it  would  be  equilly  ui^uft  to. 
frefume  any  thing  againft  them  on  account 
of  fuch  abfence,  fincc  they  could  not  pre*? 
vent  it. 

That  the  law  of  Scotland  was  mucl^ 
•more  exaft  in  the  execution  of  deeds  than 
the  law  of  England,  and  the  citation  from 
<Er/kine,  was  to  be  imputed  tp  the  pQ:uliar 
«guIations  of  that  law. 

The  Committee  refplved  — •  To  admit 
.thefe  three  votes. 

Befides  the  above  obje6tion,  there  was 
a  particulai  one  to  Lucas  and  Selfe,  That 

their 
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their  deeds  having  i^een  compleated  by  their 
firft  execution,  could  not  be  changed  by  % 
re-execution,  without  new  fianfps-^  but 
^is  olgedion  was  not  iniifted  upon 
afterwards,  k  bdmgtproved  that  the  grantees 
under  both  executions  were  lik^^fame  per^ 
Jbm^  and  that  their  names  had  b^en  at  fixft 
aiiftakep. 

There  was  al^  a. particular  ol^£Hon  to 
Mr.  IBouverie,  that  the  day  taf  the  date  being 
pn  an  erafure  in  the  decd^  it  was  regfon-r 
able  to  iufpe6l,  that  the  deed  was  not  ex4^ 
cuted  on  the  day  of  that  date,  un)er§  they 
Should  dear  up  the  doubt  by  i^isfadory 
evidence ;  that  it  muft  have  been,  executed 
by  Mr.  Ewer  the  feofiw,  before  the  livery 
of  liei^n  to  him^  and  altered  j^erwards^ 
in  order  to  be  conAftent  with  that  ieifin^ 
?vithout  which  the-f«offee  could  teake  Uo 
^tte  5  thatdt  tould  liaye  no  other  meaning 
than  this,  becaciie  «t  was  4ong  eii<m^  ht^ 
fore  the  ^le^tion^ 

This  objedlion  fecmed  to  have  be«i 
abandoned,  after  thte  counfel  for  tkelStang 
members  had  prodficed  fsvidence  to  fhew, 
Ihat  im&xkMdi  \r^ea  defiv^u«d«il  ^mom- 
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ingof  the  2'2d  bf  Deceml>er,  and  that  Mr.' 
£vv:er  li'ad  eXccntedthe  deeds  in  the  evcn-r 
mg^  of  the^22d  or  23d. 

13.  Thomas  Ooddard- — His  vote  was 
(bbjefted  to  for  a  defed  like  that  agaihft 
Lucas' arid  Selfe,  but  this  objeftion  was 
done  away  by  fimilar  evidence  to  theirs  5 
another  ftill  remained,  viz.  That  it  could 
not' be  proved^  to  be  an  antient  burgage  by 
afe^iitfe-Veilft-rdl. 

*"^  The  counfel  for  the  fitting  liiembers  an- 
iWercd  -  this,  by  producing  evidence '  to 
fhewj-ThatLord  Feverfham  purchafed  13 
burgage  tenements  of  Aftie— that  for  thefe, 
^e  fittingto&tribfers  had  made  only  i-a  votes 
—that  1 1  of  them  had  been  already-applied 
to  1 1  entries'  in  the  quit-rent  roll  of  Mic's 
burgages-^that  this-  burgage  was  one-  of 
thofe  deiived  from  Afhe,  ahd  confeqttehtl^ 
Hitift  be  one  of  the  remaihing  tWoj  blit 
thiy  c0illd  ng*  afcertain  which. 

One  of  the  entries  referred  to  in  the  roll 
ym  thuS'f  ;    i  -': 

. ;,  f  Fo^ithat  late  Davis's Lj  s.- 

.;  c;  >-..:.  The otiief, 
-.  *|  Foi?-that^boaght  of-W,  Snelgar  'an4 
^lowlands $d;*' 
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An 'aged  witnefs  did  not  remember  any 
one  of  the  name  of  Davis  in  thefe  tene- 
ments;  but.  another  witnefs  refident  in 
pownton  fwore,  that  he  had  heard  that 
Goddard's  tenement  was  that  named  D^- 
fvis's  on  the  roll. 

Upon  this  the  counfel  contended,  that 
they  had  produced  fufficient  evidence  to 
eftablifli  the  only  fadl  w^anting,  viz.  that 
the  burgage  paid  a  quit-rent ;  for  that  it 
could  hardly  be  doubtied  now  that  the  voter 
had  a  burgage. 

The  counfel  for  the  petitioners  argued, 

'That  as  both  parties  had  all  along  pro- 
ceeded upon  an  admxffion  of  the  neceffity 
pf  proving  the  payment  of  an  antienty  cer-^^ 
tairiy  quit-rent,  in  order  to  compleat  a  bur- 
gage title,  the  voter's  could  not  be  confi- 
dered  as  fuch,  becaufe  the  utmoft  that  even 
the  counfel  troiild  fay  of  it  was,  that  the 
burgage  muft  have  paid'  one  of  two  rents  ; 
i.  e.  either  z  /hilling  or  eight  pence.  Ac- 
cording to  this  rule,  if  there  were  any 
other  entry  on  the  quit-rent  roll  unap-r 
plied,  they  might  with  equal  certainty  make 
life  of  it;  That  they  had  therefore  failed  in 

this 
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this  effeitial  quality  of  the  burgage,  an4 
confequcntly  it  otight  to  be  rgcfled. 

The  Committee  refolved— To  admit  the 
vote. 

14,  15.  Wm.  Scott,  John  Goodfellow. 

Thdr  names  in  the  conveyances  were 
written  on  erafures.  Thefe  deeds  had  been 
executed  to  other  perfons,  and  the  execu^ 
tbn  properly  atteiled  j  but  it  being  difco- 
vered  that  thefe  perfons  lay  under  fome  dif- 
qualification  in  regard  to  voting,  their 
names  were  erafcd  from  the  deeds,  and  the 
above  inferted  in  their  fteadj  after  which 
the  deeds  were  re-executed  in  the  prefence 
of  the  fame  witnefs,  under  xh^famejlamp. 
The  two  perfona  whofe  names  were  firft 
ufed  were  not  prefent  at  the  execution  of 
the  deeds,  nor  was  any  evidence  offered  to 
ihew,  that  tliey  were  acquainted  with  the 
'trania6lion. 

The  confideraticm  of  thefe  votes  came 
on  before  the  Committee  on  the  6tii  of 
J«ly^  at  which  timej  the  counfel  for  the 
petitionef i  called  for  their  deeds,  and  thqf 
were  deiiyertd.  in  to  the  chrk  of  the  Com^ 
tfiittee.  It  is  the  ufual  method  for  the 
2  clerk 
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clerk  to  return  to  the  parties  for  their  con*^ 
venience^  if  they  defire  it,  fvich  inftru^ 
ments  or  papers  as  are  given  in  evident 
to  the  Committed,  after  his  havilkg  made 
a  private  mark  on  them  as  a  memoranduni 
of  their  having  been  produced  in  evidence  j 
the  above  deeds  were  in  this  manner  re- 
turned to  the  agent  for  the  fitting  mem^. 
hcrsy  after  the  couftfel  for  the  petitioners 
Jiad  read  them.  On  the  igth  of  July,  on 
which  day  the  counfel  for  the  fitting  mem*- 
ters  concluded  their  cafe,  tliefe  deeds  wens 
produced  ^aintotheCommittee,with  anew 
jFl:amp,  ^yhich  had  been  affixed  to  them  in  die 
interval  fince  the  6th  inftant,  upon  pay- 
ptcnt  of  the  Stamp-office  penalty. 

Upon  thefe  fadts  the  counfel  for  the  p^ 
tioners  olgefted^ 

That  the  voters  had  tio  right  at  the  time 
vf  the  election,  to  the  Iz^urgage  for  which 
they  voted  s  that  the  perfons  in  whdfe 
tiames  the  deeds  were  firil  fealed  and  deli- 
Tered,  became  thereby  intitled  to  them,«Qd 
were  done  capable  of  transferring  tihem  tb 
i>thers  J  That  by  the  feveral  Stamp-Afts^ 
^hc  conveyances  to  the  voters  were  void. 
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Iking  written  upon  oldjiamps-y  and  par* 
ticularly  by  12  Geo.  III.  ch.  48.  no  right 
whatever  could  be  acquired  under  them  : 
That  tflb  deeds  having  been  produced  in 
evidence  to  the  Committee,  the  fubfequent 
damping  was  null  and  void. 

The  feverai  Stamp  A6ts  particularly  re^ 
ferred  to  were 

9  &  10  Will.  IIL  ch.  25.  fefl.  58,  ^g. 
r  Arine,  flat.  2.  <:h.  22.  f.  2/3.  12  Annei 
flat.  2.  ch.  9.  f.  25.  12  Geo.  I.  ch*  33, 
f.  8.     30  Geo.  II.  ch.  19.  (T). 

'In  fupportof  thefe  votes  the  counfel  for 
the 'fitting  members  argued  to  this  effeft: 
;  'J'hough  in  general  the  fealing  and  deli- 
very of  a  deed  is  iinderflood  to  be  to  the 
ufe  af  the  grantee  therein  named,  yet  that  is 
becaufe  of  a  fuppofed  privity  between  the 
parties;  arifing  from  a  known  mutual  ad- 
vantage; but  that  in  n)olimtary  AtzdSy  as 
thofe  in  queflion  were,  *the  fame  privity 
does  not  hold,  and  the  grant  is  fiot  effec- 
tual, without  the  acceptance  of  the  grantee ; 
Jiere  the  latter  knew  nothing  either  of  the 
intention,  or  of  the  grant  to  him,  (as  far  as 

*  ^«.— See  the  fenfe  in  which  this^  epithet  is  ufed  in 
I  Atk.  625.  and  3  Atk.  412. 
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appears)  and  the  grantor  never  delivered 
it  to  his  ufe,  or  out  of  his  own  poffeffion. 
A  voluntary  deed  may  be  cancelled  at  any 
time  by  the  party  making  it,  and  when 
cancelled,  becomes  a  nullity.  This  rule 
was  enforced  in  a  cafe  in  Chancery  before 
Lord  Northington  *,  where  a  hulband  had 
made  a  voluntary  fettlement  on  his  wife 
and  children,  and  afterwards  agreed  to  fell 
the  eftate  fettled ;  one  Stell  purchafed  it, 
with  notice  of  the  fettlement,  and  confefT- 
edly  in  order  to  defeat  it  -,  upon  a  bill  filed 
by  the  wife,  the  chancellor  directed  an  ifluc 
to  try.  Whether  a  valuable  conjideration  had 
been  given  for  it ;  the  jury  found  it  to  have 
been  fo,  but  after  notice  of  the  fettlement ; 
yet  hereupon  Stell's  purchafe  was  eftablifh- 
ed  by  the  chancellor. 

If  the  perfons  fi^'ft  named  in  the  deeds 
were  to  bring  ejeftments  for  thefe  eftates, 
they  could  neither  prove  poffeffion,  nor  de- 
livery of  the  deeds  to  their  ufe,  nor  a  valu- 
able confideration  paid,  nor  any  privity 
between  them  and  the  granter,''and  confe- 
quently  could  not  recover. 

*  Cited  by  Mr.  Wilfon  from  memory. 

The 
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The  pra6tice  in  this  and  other  boroughs 
of  the'  fame  kind,  is  well  known  to  be,  to 
make  fuch  grants  merely  for  tliepurpofeof 
voting,  for  which  purpofe  the  deeds  are 
feldom  delivered  to  the  voters  till  going  to 
the  eleftion ;  and  till  then  both  paries  con- 
lider  them  as  Efcrows ;  after  the  poll,  the 
deeds  are  deEvered  back  to  him  who  gave 
them,  and  no  more  thought  of,  though  no 
doubt  the  voter  might  keep  them  if  he 
pleafed.  The  intent  of  the  parties  is  a 
very  material  confideration  here,  becaufe  in 
fuch  cafe  the  courts  of  equity  would  not 
decree  pofleffion  to  be  given  to  the 
grantee  (U). 

Hence  it  appears,  that  the  firft  execu- 
tion of  thefe  deeds  had  no  effeft,  as  between 
the  parties ;  if  fo,  they  were  not  deeds, 
which,  according  to  the  Stamp  A6ls,  re- 
quired a  ftamp  ;  that  only  became  requi- 
fite  when  the  deeds  became  effeftual,  which 
was  upon  the  y^re^W  execution  and  deli- 
very, for  till  then  nothing  paffed  from  the 
granter.  The  erafures  made  a  re-execu- 
tion neceffary,  but  new  ftamps  could  only 
be  necdiary  to  a  new  grand  whereas  there 

is 
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is  in  this  cafe  fubftantially  hut  one  grant. 
iBut  fuppofing  this  to  be  otherwife,  the(e 
deeds  having  been  ftamped  anew,  are  now 
become  effeftual,  becaufe  thereby  they  have 
relation  back  to  the  time  of  delivery* 

By  the  Stamp  A6fe  it  is  lawful  to  make 
^eds  without  flamps  5  as  deeds  merely,  they 
are  good  in  that  fliape  j  the  provifion  of 
thefc  laws  is,  that  they  (hall  not  be  ghen 
in  evidence  in  courts  of  law  or  equity,  un- 
left  ftamped:  By  all  of  them,  ftamping 
fubfequcnt  to  the  execution  cA  deedSj  is  aU 
lowed,  upon  paying  certain  fums  prefcribed 
to  the  Stampi«office.  In  Weftminfter-hall, 
if  an  aftion  were  brought  upon  a  bond, 
and  the  record  entered  in  court,  before  it 
ihould  be  dilcovered  that  the  bond  was  not 
properly  ftamped,  if  it  fhould  receive  a 
ftamp  theny  it  would  be  efFe6hial  for  the 
purpofe  of  the  caufe;  even  if  it  were 
ftamped  while  the  caufe  is  trying,  it  would 
be  fufiicient;  ind. cafes  have  happened  in 
which  judges  have  direded  that  to  be  done, 
in  order  to  fupport  the  evidence  of  a  deed. 
The  only  difference  between  the  fubfe- 
qucnt ftamping  and  the  original,  confifts 

in 
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in  the  penalty  required  to  be  paid  to  th^. 
Stamp-office  for  the  omiflion  (V.) 

If  therefore  the  deeds  are  rendered  effec- 
tual by  the  fubfequent  ftamping,  (which 
cannot  be  denied)  the  time  of  doing  it  muft 
be  immaterial ;  even  tliough  done  during 
the  fitting  of  the  Committee.  It  is 
enough  that  this  happens  before  the  court 
determines  upon  them,  and  this  is  conform-* 
able  to  the  pra6tice  in  Weftminller-hall. 

As  to  their  being  given  in  evidencej 
and  in  the  cujiody  of  the  Committeej 
it  fhould  be  obferved,  that  this  was  not 
done  on  the  part  of  the  fitting  members;  it 
was  no  part  of  their  cafe  j  but  the  deeds 
being  called  for  by  the  petitioners,  they 
were  then  produced,  and  upon  the  objec- 
tions being  taken,  the  caufe  of  it  was  re- 
moved. This  was  done  without  fraud  or 
artifice,  the  deeds  were  in  the  hands  of 
thofe  to  whom  they  belonged,  who  might 
do  with  them  what  they  thought  fit.  The 
counfel  for  the  petitioners,  in  order  to  be 
confiftent  on  this  point,  fhould  have  ob- 
jefted  to  the  produ6tion  of  the  deeds  with 
the  firll  ftamp,  the  objection  now  comes 

too 
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too  late  i  if  they  had  at  firft  oppofed  their' 
being  reacj^  the  deeds  might  then  have  been 
carried  to  the  office  to  receive  the  new 
ftamp,  and  with  that  affixed  to  them  might 
have  been  produced  again ;  this  method, 
and  that  now  under  confideration,  are  in, 
fubflance  the  fame,  unlefs  it  can  be  fup* 
poled  that  the  Committee  would  have  in- 
terpofed  their  authority  to  prevent  it,  which 
in  juflice  they  ought  not  to  have  done. 
The  delivery  of  the  deeds  to  the  Committee, 
was  the  a6l  of  the  petitioners,  who  called 
for  them,  and  therefore  it  would  be  unjuft 
that  they  fhould  have  advantage  of  this 
circumflance,  by  contending,  that  from  the 
time  of  their  produ6lion,  they  are  to  be 
confidered  as  locked  up  in  the  clerk's 
hands,  fince,  if  there  were  any  reflraint, 
it  was  occafioned  by  themfelves.  (W.) 

The  counfel  for  the  petitioners  argued 
thus. 

It  is  not  pretended  that  the  voters  had 
any  other  right  to  a  burgage  in  Downton; 
than  what  they  derived  from  thefe  deeds ; 
if  thefe  therefore  are  defeftive,  their  titles 
fail.    By  the  execution  of  a  deed,  the  con* 

S  traft 


258  CASE      IV. 

trafl:  is  affirmed,  for  it  is  the  fealing  and 
delivery  that  conftitutes  a  deed,  and  it  is  not 
neceflary  in  any  cafe  that  the  delivery 
ftiould  be  to  the  other  party  concerned ;  the 
execution  in  this  cafe  is  proved  to  have  been 
in  the  ufual  manner,  and  not  a  conditional 
delivery,  which  is  of  itfelf  an  anfwer  to  that 
part  of  the  argument,  on  the  other  fide,  in 
which  thefe  deeds  are  faid  to  be  like  Ef- 
crows ^  before  delivery  to  the  grantee.  (X.) 
In  Perkins^  chap,  on  Deedsy  fe£l.  137. 
there  is  a  juft  and  proper  account  of  an 
Efcrow ;  "  And  notwithftanding  a  deed  be 
fufficiently  written  in  my  name,  and  fealed 
by  me,  and  is  not  delivered  by  me  or  by 
another  by  my  aflent,  or  by  my  agreement 
or  commandment ;  the  fame  fhall  not  bind 
me  for  all  this,  while  it  is  but  an  efcrowl  j 
and  if  I  make  fuch  efcrowl,  and  let  it  lie 
by  me,  and  a  ftranger  gets  it,  it  fhall  not 
bind  me,  for  it  is  not  yet  my  deed."  Here  an 
efcrow  is  plainly  contra-diflinguifhed  from 
a  deed{X.)  Adual  acceptance  is  never 
neceffary  to  efFeftuate  a  deed,  it  is  always 
prefumed ;  even  trover  may  be  brought  for 
it  without  proving  acceptance.     In  equity, 

if 
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if  a  man  fhould  be  made  a  truftee  in  a 
deed,  without  his  knowledge  or  participa- 
tion, he  may  be  compelled  to  convey  ac- 
cording to  the  truft :  perhaps  in  the  courfe 
of  bufinefs,  more  deeds  are  executed  in 
the  abfence  of  thofe  to  whom  they  are 
made,  than  in  their  prefence. 

With  as  little  reafon  can  it  be  contend- 
ed, that  thefe  deeds  can  be  called  voluntary ^ 
in  the  legal  fenfe  of  that  word ;  they  pro- 
ceed upon  valuable  confideration,  viz.  a 
high  rack-rent  to  be  paid  by  the  grantee  *, 
and  he  might  bring  trover  for  his  convey- 
ance. In  the  Downton  cafe,  in  1775,  this 
point  was  ftrenuoufly  contended  f^r-f ,  and 
alfo  that  the  deeds  empowered  the  voters  to 
take  immediate  pofleffionj  an  argument 
which  was  then  urged  as  beneficial  to  both 
the  parties  now  in  conteft.  The  cafe  cited 
before  the  Chancellor  would  not  affedt  the 
prefent,  even  if  thefe  were  to  be  confidered 
as  voluntary  conveyances;  for  that  cafe  de- 
pended entirely  upon  the  Stat.  27  Eliz.  ch. 

*  This  was  the  form  of  all  the  deeds  I  looked  at  j 
th^e  fums  of  the  rent  in  them  were  various. 
t  I  Doug.  EIe<a.  223.    See  Note  (U.) 
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4.  f.  5.  There  is  another  to  the  fame  pur- 
pofc  in  I  P.  Williams,  ^yj.  and  i  Atk,  625* 
The  iifth  feflion  of  that  ftatute  enadls, 
that  a  voluntary  deed  fhall  be  yoid  againft 
Jmrchafers  for  valuable  confidcration,  and 
makes  no  mentic^n  of  its  being  done  with, 
or  without  notice  y  the  inquiry  therefore  in 
cafes  arifing  under  that  ftatute,  is  merely 
of  the  confideration  paid^  according  to  the 
Chancellor's  diredlion.  Now,  notwith- 
ftanding  the  mention  of  rack-rent  in  thefe 
deeds,  it  will  not  be  pretended  that  the 
voters  have  paid  a  valuable  confideration 
for  their  burgages. 

The  praftice  in  burgage  tenures  cannot 
afFeft  the  courfe  of  law,  how  general  foever 
it  may  be ;  in  the  prefent  inftance  it  is 
founded  on  a  perverfion  of  legal  principles. 
But  it  is  not  ufual  in  this  borough,  as  has 
been  afferted,  for  the  voters  to  return  the 
deeds  after  the  clofing  of  the  poll,  to  him 
from  whom  they  received  them,  without  any 
thing  more;  if  it  were  fo,  moft  of  the  votes 
in  this  ele6lion  would  be  bad.  The  ufage 
is  for  the  voter  to  re-convey  either  to  the 
grantor  or  fome  other,  or  if  he  votes  a 
fecond  time  for  the  fiune  burgage,  he  does 

I  It 
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it  by  virtue  of  his  firft  deed ;  the  whole  of 
this  caufe  has  been  conduced  upon  a  tacit 
admiflion  of  this  principle  >  a  particu- 
lar inftancc  of  it  is  in  the  vote  of  Barnes  *i 
to  whom  it  was  objefted  that  another  voted 
for  his  burgage  in  1 774,  and  that  the  pre- 
fent  voter  muft  therefore  derive  a  title  from 
that  perfon ;  the  counfel  on  the  other  fide. 
In  anfwer  to  the  objeflion,  immediately 
produced  conveyances  to  this  pyrpofe  -f-. 

The  letter  and  fpirit  of  the  ftamp  afts  arc 
mifreprefented,  when  it  is  argued  from 
them,  that  they  only  relate  to  the  giving 
deeds  in  evidence  5  the  words  of  1 2  Ann. 
c.  9.  f.  25.  arc  "  (hall  not  be  available  in 
law  or  equity  tilly  &c/'  Unlefs*  they  are 
ftamped  therefore  they. operate  nothing; 
and  it  is  immaterial  whether  the  voters 
have  a  freehold  burgage  now  or  not :  The 
argument  is,  that  the  deeds  could  not  give 
it  them  at  the  eledion;  Firfl,  becaufe  it  was 
before  conveyed  to  another,  and  Secondly, 
becaufe  the  deeds  were  not  properly  ftamp- 

*  See  p.  230, 
+  I  find  by  the  minutes  of  the  Downton  Committee, 
,  in  March  178^,  that  thirteen  of  the  derivative  voters 
for  Mr.  Shafto,  voted  for  the  fame  burgages  in  the 
ele^ons  of  1779  and  1780. 

S3  ed. 
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td.  The  attempt  to  cure  this  defeft'has 
expofed  it  more  fully;  for  the  efFeft  of 
thefe  deeds  now,  is  not,  that  they  may  be 
lawful  evidence  in  this  court,  but  to  give  a 
freehold  at  the  time  of  the  eleBion  \  the  me- 
thod taken  for  this  purpofe,  is  fuch  as  the 
Committee  are  bound  to  difcountenance, 
as  it  is  a  fraud  upon  their  proceedings ; 
the  deeds  being  fuppofed  to  be  in  their 
cuftody  from  the  time  they  were  firft  pro- 
duced, ought  therefore  to  be  confidered 
now  as  when  firft  produced :  It  was  im- 
poflible  that  the  objeftion  to  them  could 
have  been  taken  fooner  than  it  was,  be- 
caufe  upon  the  face  of  the  deeds  there  was 
nothing  defe6live,  but  an  erafure ;  and  it 
was  by  the  crofs- examination  of  the  fub* 
fcribing  witncfs,  that  thofe  fafts  were 
difcovered  which  led  to  the  objection, 

Befides  the  foregoing  arguments,  the 
ftat.  12  Geo.  III.  ch.  48.  furnifhes  one 
that  is  conclufive,  upon  another  ground. 
That  ftatute,  which  was  made  for  prevent- 
ing frauds  in  the  ftamp  duties,  enads, 
*'  That  after  i  Auguft,  1772,  it  ftiall  be 
felony  tQ  write,  any  matter  whatfoever  in 
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refpe6t  whereof  any  ftamp  duty  is  payable, 
on  any  paper,  &c.  whereon  there  fhall 
have  been  before  written  any  matter  for 
which  a  ftamp  duty  was  payable,  before 
fuch  paper,  &c.  fhall  have  been  again 
ftamped  according  to  the  afts ;  or  fraudu- 
lently to  erafe  or  fcrape  out  any  thing 
written  on  fuch  ftamped  paper — ,"  It  ftiould 
be  obferved^  that  the  fecond  provifion  alone 
takes  in  ^fraudulent  intent^  for  the  firft  in- 
flifts  the  puniftiment  upon  any  commiffion 
of  the  fa6t,  whatever  the  intent  may  be. — 
Now  the  evidence  upon  thefe  deeds  proves 
a  faft  diredly  within  the  provifion  of  this 
law,  i.  e.  that  a  felony  has  been  committed 
in  making  them  j  if  the  Committee  ftiould 
be  of  this  opinion,  they  certainly  will  not 
effeftuate  any  tranfadion  that  is  founded 
in  a  felonious  ad;  no  civil  right  can  by 
law  be  acquired  under  it,  and  therefore 
thefe  deeds  cannot  poflibly  convey  a  title  to 
the  voters,  being  thereby  rendered  null  and 
void. 

The  Committee  refolved  —  That  thefe 

Votes  were  bad.  (Y.) 

8  4  The 
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The  feveral  decifions  of  the  Committee 
had  brought  the  numbers  for  the  candi^-^ 
dates  to  the  following  ftate : 

For  Shafto  41 
Conway  40 
Bouverie  40 
Scott        39 

In  confequence  whereof  they  deter-# 
mined, 

T^hat  Mr.  Shafto  was  duly  eleSied. 

^hat  with  regard  to  Mr.  Conway^  the 
ehSiion  was  void,  and  the  fame  with  regard 
to  Mr.  Bouverie. 

^hat  Dr.  Scott  was  not  duly  eleBed. 

At  the  fame  time  (the  laft  day  of  their 
meeting)  they  came  to  the  following  par-r 
ticular  refolution ; 

•^  That  John  Dagge  gentleman,  is  the 
Jegal  retui'ning  officer  for  the  borough  of 
Pownton,  in  the  county  of  Wilts, 
(A.A,)*'* 

All  the  above  refolutions  were  reported 
tp  the  Houf?  by  the  Chairman,  on  the 

*  See  p.  145, 


D  O  W  N  T  O  N-  265 

19th  of  July*;  the  caufe  having  lafted  a 
month. 

Several  queftions  of  evidence  arofe  in 
the  courfe  of  this  caufe,  which  oc- 
cafioned  arguments  by  the  counfel,  and 
decifions  upon  them  by  the  .Committee ; 
Thefe  and  fome  other  matters  I  have  re- 
ferved  for  this  place,  that  they  might  not 
interrupt  the  regular  narrative  of  the 
caufe. 

Upon  the  queftion  relating  to  the  re- 
turning officer,  on  the  part  of  the  fitting 
members  the  counfel  offered  to  produce 
from  the  proper  office,  the  return  made 
by  Mawlbn  the  borough  fleward  in  1732, 
to  certain  commiffioijers  appointed  by  letters 
patent^  to  take  afurvey  of  the  officers  of  courts 
'pfjujlice  and  their  fees ;  in  which  retum  the 
fteward  ftates  among  other  things,  <*  That 
^tjleward  has  the  return  of  writs  to  Par- 
liament." 

The  counfel  for  the  petitioners  con- 
tended^ that  this  evidence  was  inadmiffible  s 
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that  if  the  inquiry  under  which  this  return 
had  been  made,  had  related  to  this  quef- 
tion,  it  could  not  be  received,  becaufe  tlie 
hand- writing  of  a  deceafed  perfon  could  not 
be  of  more  avail  than  his  declaration  if 
living ;  and  he  would  not  have  been  al- 
lowed, if  living,  to  have  proved  any  right 
or  privilege  of  his  own  office ;  he  is  too 
much  interefted  in  fuch  queftions :  Befides, 
this  anfwer  in  writing  was  made  ex  parte^ 
and  not  fubjed:  to  a  crofs  examination.  But 
they  faid,  the  comraiffion  under  which  this 
^nfwer  was  given,  had  no  concern  with 
the  rights  or  duties  of  any  officer,  it  related 
merely  to  their  condu^  in  rqfpeft  of  fees, 
and  the  flqward  of  thi3  borough  went  pur- 
pofely  out  of  his  way  toftate  any  part  of 
bis  authority. 

The  counfel  fgr  the  fitting  members 
argued. 

That  it  was  admiffible  evidence,  not  as 
evidence  of  the  right,  but  of  an  acquiefcencc 
by  the  bailiff  of  the  hundred  in  what  he 
PQw  calls  an  ufurpation  -,  That  it  was  ad^ 
mitted  in  the  caufe,  that  the  bailiff  of  the 
hundred  hag  not  exercif^d  this  office  dui> 

in^ 
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itig  this  period;  and  this  return  fhews,  that 
when  a  public  inquiry  was  made  into  the 
duties  of  the  office,  he  fufFered  another  to 
claim  them. 

After  a  fhort  deliberation  (without  ov^ 
dering  the  room  to  be  cleared)  the  chair- 
man informed  the  counfel,  that  the  Com- 
mittee had  refolved  not  to  receive  the 
evidence. 

In  order  to  eftablifti  the  deed  (part  of 
which  was  in  pencil)  under  which  John 
Webb  claimed  *,  the  counfel  for  the  fit- 
ting members,  after  having  examined  one 
of  the  two  fubfcribing  witnefles,  offered  to 
call  Edfal  the  grantor  as  a  witnefs  -f-  The 
counfel  on  the  other  fide  contended,  that  he 
was  incompetent ;  that  no  inftance  occurs 
of  fuch  evidence  being  given  in  the  courts 
of  Weftminfter-hall }  that  he  was  a  party 
in  the  queftion,  and  interefted  to  fupport 
his  own  grant  under  which  the  voter 
claimed  a  franchife ;  in  which,  if  he  fail- 
ed, the  grant  would  be  fo  much  lefs  valu- 
able ;  that  the  voter  himfelf,  it  would  be 
admitted,  could  not  be  examined,  and  by 

f  Seepage  251  f  f  Sce>  1133. 
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the  fame  reafon,  he  from  whcHn  he  claims 
ought  to  be  rejected,  becaufe  it  would  be  in 
cfFeft  the  fame  thing  as  calling  the  voter 
himfelf ;  that  in  an  a£lion  on  a  bond,  the 
evidence  of  the  obligor,  though  againft  him- 
fclf ,  is  not  allowed  to  afFe£t  third  perfons,  in 
which  charafler  the  prefent  parties  flood* 
In  a  cafe  lately  determined  on  a  bankrupt- 
cy, it  was  necefTary  to  prove  a  bond  for  die 
petitioning  creditor's  debt,  for  which  pur- 
pofc  the  confeffion  of  the  obligor  was  of- 
fered as  evidence ;  but  the  court  held  this 
evidence,  ftanding  alone,  to  be  infufficient; 
yet  if  it  had  been  againft  himfelf  it  would 
have  been  good  evidence  *^ 

But  this  evidence  is  not  only  inadbiif- 
fible,  but  nugatory  and  ufelefs  ;  for  if  exa^ 
mined,  he  could  not  fay  more  than  his 
hand  and  feal  already  declare  ^  to  afk  him 
whether  thefe  are  valid,  would  be  abfurd. 

♦  This  was  the  cafe  of  Abbott  and  Rumbe^  Doug* 
Rep.  205.  The  judgment  there  did  not  go  fa  far -M 
this  laft  pofition,  tbo'  it  had  been  contended  for  by  tho 
counfel  on  one  fidej  the  point  determined  was,  that 
*'  the  acknowledgment  of  the  obligor  does  not  fuper* 
ftde  the  neccffity  of  calling  the  fubfcribing  witnefs.*^ 

The 
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The  attefting  witneffcs  are  the  proper  per- 
fons  to  give  evidence  concerning  deeds ;  it 
is  peculiar  to  them — ^infomuch,  that  if  they 
die,  the  inquiry  is  not  made  into  the  hand- 
writing of  the  parties,  but  that  of  the  wit- 
neffes  -,  this  point  was  determined  by  the 
judges  of  the  Common  Pleas  in  the  laft 
Term  (B.B,) ;  and  the  reafon  given  for  it 
was,  becaufe  the  fa6:  to  be  proved  by  an 
attefting  witnefs,  is,  that  he  faw  the  party 
execute^  and  if  he  cannot  be  found,  h^s 
hand-writing  is  allowed  to  be  evidence 
of  this  faft. 

Here  are  befides,  two  witneffes  who  atteft 
the  deed  in  queftion,  of  whom  only  one 
is  called;  and  it  is  a  rule,  that  none  can  be 
examined  as  to  the  execution  of  deeds  be- 
fore the  fubfcribing  witnefles  :  Therefore, 
unlefs  this  is  complied  with,  it  is  alone  a 
fufficient  objeftion  to  this  witnefs's  being 
called  now. 

The  coiinfel  for  the  fitting  members 
argued. 

That  the  witnefs  did  not  fall  within  any 
of  thofe  defcriptions  by  which  the  law  re- 
jects evidence,  either  from  intereft,  want 

of 
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of  capacity,  or  infamy;  as  to  intercft,  he 
was  in  point  of  law  interefted  on  the  other 
fide,  to  deny  his  grant;  that  as  he  was 
now  called  to  confirm  his  own  contraft, 
which  the  law  fiippofes  men  are  interefted 
to  deny,  his  evidence  muft  be  unexcep- 
tionable, for  thereby  he  fupports  a  right 
againft  himfelf,  viz.  a  grant  of  his  free- 
hold to  another  for  two  lives ;  They  de- 
nied that  he  was  a  party  in  this  queftion, 
or  even  affefted  by  it  in  law,  for  whether 
Webb  had,  or  had  not,  the  right  of  voting 
for  his  freehold,  it  would  not  alter  the 
contrail  for  it  between  him  and  Edfal;  how 
valuable  foever  the  franchife  annexed  to  it 
might  be  to  the  voter,  that  makes  no  part 
of  the  confideration  in  this  deed :  In  this 
confifts  the  difference  between  the  evidence 
of  the  voter  himfelf  and  that  of  Edfal ;  the 
former  is  direftly  interefted  to  fupport  his 
own  right  of  voting,  the  latter  is  uncon- 
cerned in  this  incidental  right.  As  to  the 
rarenefs  of  fuch  evidence  in  other  courts  of 
juftice,  it  is  owing  to  the  nature  of  the 
queftions  that  arife  in  them ;  in  which  the 
.xnaker  of  a  deed  is  generally  a  party  either 

direftly 
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diredlly  or  indiredHy  in  all  anions  con- 
cerning it,  and  the  deed  itfcif  is  denied  in 
the  pleadings  * ;  but  in  any  queftions  that 
arife  collaterally  upon  deeds,  if  a  man  ad- 
mits his  own  deed,  fuch  admiffion  is  re- 
ceived even  to  conclude  others.  If  an  ejeil- 
ment  were  brought  by  Webb,  founding 
his  title  on  this  deed,  can  there  be  a  doubt 
that  Edfal's  admiffion  of  it  would  enable 
him  to  recover  in  the  action?  It  is  not 
neceffary  that  an  attefting  witnefs  fhould 
fubfcribe  his  name  to  the  deed-f,  except  in 
the  cafe  of  a  will  (where  the  ftatute  re- 
quires it);  however  it  is  ufual  to  do  it, 
and  then  it  appears  upon  the  face  of  the 
deed  to  be  the  beft  evidence  of  its  execu- 
tion; and  this  is  the  reafon  why  no 
other  witnefles  are  called  before  thofe 
-whofe  names  are  fubfcribed ;  but  this  rule 
does  not  extend  to  the  cafe  of  the  grantor 
himfelf,  when  he  comes  to  acknowledge  in 
perfon  the  fadt  to  which  the  others  bear 
'  witnefs  of  him,'— an  evidence  that  renders 

*  See  Note  in  p.  244. 

t  In  4  Doug.  Eleft.  74.  a  witnefs  who  had  been 
prcfent  at  the  execution  of  a  deed  produced,  but  was  not 
a  fubfcribing  witnefs  to  it,  was  allowed  to  put  his  name 
$Kf  it  during  bis  examination,  and  thea  to  prove  it* 

theirs 
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theirs  unneceflary  j  in  all  cafes  other  wit- 
nefles  may  be  called  to  confirm  the  fub- 
fcribing  witnefles ;  and  in  the  cafe  of  Mn 
Jolliffe's  will,  in  which  there  was  caufe 
to  fufpeft  their  veracity,  others  were  al- 
lowed to  be  called  even  to  contradift  them,, 
and  the  will  in  that  cafe  was  eftabliihed 
upon  fuch  teftimony,  though  the  fubfcrib- 
ing  witnefles  denied  their  atteftations.(G.C.) 
In  all  queftions  of  evidence,  the  true 
way  to  decide,  is  by  inquiring  what  is  the 
end  of  the  proof,  for  evidence  that  is  good 
to  one  purpofe,  may  not  be  fo  to  anothel* ; 
here,  the  fubfcribing  witnefs  not  being  abk 
to  clear  a  doubt,  arifing  on  the  face  of  the 
deed,  it  becomes  neceflkry  to  examine  fur- 
ther; who  then  can  be  more  proper  for  this 
purpofe  than  the  maker  of  the  deed,  where 
he  is  not  interefted^in  the  queftion,  as  it  is 
before  (liewn  that  Edfal  is  not  ? 

When  the  arguments  w^re  ended  the 
court  was  cleared,  and  the  Committee  deli- 
berated, after  which  the  counfel  were  called 
in  and  informed. 

That  the  Committee  had  determined— 
Not  to  admit  Mr.  Edfal  as  a  witnefs. 

Thtt 


D  O  W  N  T  O  N.         2^3 

The  counfel  for  the  fitting  members 
likewife  called  the  Earl  of  Radnor,  for  the 
purpofe  of  eftablifhing  Edfal's  deed  *•  His 
evidence  was  objefled  to  on  account  of  m- 
tcreft :  It  was  faid,  that  the  part  he  had 
taken  in  the  eleflion,  by  diredlly  making 
the  titles  to  fo  many  voters,  and  by  attend- 
ing the  caufe  throughout  -f ,  fliewed  thai 
he  confidered  himfelf  as  a  party ;  but  die 
Committee  thinking  this  no  legal  objec- 
tion, he  was  fwom.  Upon  being  afked 
whether  he  paid  the  expences  of  the  peti- 
tion, he  anfwered  iii  the  affirmative :  The 
counfel  for  the  petitioners  now  contended, 
that  there  was  a  legalobjeftion  ,to  his  lord- 
fliip's  evidence ;  that  in  common  law  trials, 
if  a  witnefs  has  undertaken  to  pay  the  cofts, 
it  is  an  allowed  objeftion  to  him*. 

The  counfel  for  the  fitting  members 
arifwered, 

.  That  in  order  to  difqualify  his  evidence, 
the  ihtereil  mufl  be  fuch  as  is  to  be  adfedfed 
b^  the  event,  i.  e.  that  in  one  cafe  hi  may 

•  Sec  p.  ^33* 

t  His  lordlhip  generally  fiite  at  the  bar-table  in  the 
Coniinittee*room.    See  the  note  in  p.  155. 

T  gain, 


274  CASE      IV. 

gain,  in  the  other  lofe ;  that  for  this  rea- 
fon  it  was  a  good  obje6lion  in  common 
law  trials,  becaufe  the  cofts  of  tlie  fuit  are 
paid  by  the  lofer,  and  faved  by  the  winner  > 
but  before  Committees,  each  party  pays  his 
own  cofts  ;  and  be  the  event  what  it  may, 
the  expence  is  the  fame  to  them :  Here  is 
therefore  nothing  in  the  event  to  biafs  the 
judgment ;  the  criterion  of  competency  in 
a  witnefs,  is  a  direft  intereft,  influencing 
all  men  alike  upon  general  principles  j  but 
the  rule  to  which  this  cafe,  has  been  applied 
is  partial,  and  confined  to  a  particular 
judicature. 
.   The  counfel  for  the  petitioners  replied. 

That  the  principle  of  their  pbje£ltion  was 
a  general  one,  for  that  no  man  who  vo- 
luntarily pays  all  the  expences  of  a  fuit  can 
be  fuppofed  to  have  a  mind  unbiafledand 
impartial  to  the  fide  he  efpoufes.s  That 
there  was  much  more  refemblance  between 
trials  before  Committees,  and  thofe  in  tlje 
law  courts,  than  the  counfel  on  the  other 
fide  allowed,  for  it  was  in  the  power  of 
Committees  to  award  cofts  to  be  paid  in 
i  certain 
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certain  cafes  of  frivolous  petitions  * ;  and 
though  this  particular  caufe  might  exclude 
the  probability  of  its  concluding  with  are- 
folution  to  that  effeftj  yet  the  poffibility 
of  it  was  ground  enough  to  argue,  that  the 
rule  of  other  courts  would  hold  in  this. 

When  the  counfel  had  ended,  his  lord- 
fhip  was  alked  by  one  of  the  Committee, 
**  Whether  in  the  event  of  a  new  ele£lion, 
arifing  out  of  the  prefent  petitions,  as,  if 
by  reducing  the  numbers' to  an  equality, 
-the  Committee  fhould  determine  the  laft 
eleftion  to  be  void,  he  fhould  pay  the  ex- 
pences  of  fuch  new  eledion  ?" 

His  lordftiip  anfwered  in  the  affirmative. 
The  Committee  ordered  the  room  to  be 
cleared,  and  after  deliberating,  direfted  the 
counfel  to  be  called  in,  when  the  chairman 
informed  them, 

That  they  were  of  opinion,  that  Lord 
Radnor  was  not  a  competent  witnefs  (DD). 

*  Ste  fcveral  cafes  in  which  this  rule  has  been  in- 
forced)  in  i  Doug.  £le£):.  165.  But  itfeems  quefiion'- 
able,  whether  it  could  take  place  upon  a  double  return^ 
whereon  both  parties  have  petitioned, 

T  2  At 
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At  the  fame  time,  the  Committee  afked 
if  the  parties  had  any  objeftion  to  their 
ftriking  out  of  their  minutes,  all  the  quef* 
tions  to  Lord  Radnor,  together  with  his 
anfwers  to  them  *  ?  To  this  no  anfwer  was 
made  by  either  party,  but  the  Committee 
afterwards  pafled  a  refolution  for  this  pur- 
pofe  at  the  end  of  the  day,  when  the  coun- 
fel  had  withdrawn. 

When  the  vote  of  Mofes  Wiltfiiir^  was 
under  coniideration,  Mr.  Blake  was  called 
to  prove  the  infancy  of  Lady  Radiior  and 
Mrs.  Bowater ;  he  was  objected  to  a&  be- 
ing a  voter  ftill  poflefled  of  his  burgage, 
and  was  not  examined,  though  the  counfei 
on  the  other  fide  faid  it  was  no  qbje^iion 
upon  this  queftion  -f.  The  fafl;  was:  after- 
wards admitted. 

During  the  litigation^  of  Mr.  Blkke's 
vote,  the  counfei  for  the  fitting  members 
in  fupport  of  it,  offered  to  give  in  evi- 
dence a  copy  of  the  poll,  for  the  Pownton 

*  There  were  many  more  than  I  hive  mentioned* 
above  in  p.  273.  but  as  they  did  not  'afie^  Iflfe  legal 
ftate  of  ithe  queftion,  I  have  omitted  them, 

t  He  was  examined  fri  tKe  former  part  of  the  caufe 
relating  to  the  returning  officer.     See  p.  122. 

elqdion 
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cleflaon  Aug.  21,  1727,  whereby  it  would 
appear,  that  the  owner  of  Mr.  Blake's  bur- 
gage had  then  voted  for  it ;  this  paper  was 
found  among  the  deeds  and  papers  of  Lord 
Feverfham's  eftate,  and  was  intitled,  "  A 
true  Copy  of  the  Poll,  &c." 

The  counfel  for  the  petitioners  contend- 
ed. That  it  could  not  be  received  in  evi- 
dence i  that  it  was  not  properly  authenti- 
cated even  as  a  copy,  no  hand-writing  to  it 
being  proved,  nor  any  authority  annexed  to 
it.  By  7  &  8  Will.  III.  ch.  25.  f.  6.  copies 
of  polls  are  direfted  to  be  given  to  thofe 
who  apply  for  them,  which  cannot  be 
done  unlefs  originals  are  preferved^  but  it 
dbes  not  appear  that  this  copy  was  made 
by  authority,  as  the  aft  direfts ;  and  even 
if  this  were  fuch  copy,  it  could  not  be  read 
in  evidence,  being  a  copy^  till  the  original 
ihould  be  properly  accounted  for. 

The  counfel  for  the  fitting  members 
contended,  that  this  paper  of  fo  antient  a 
d^te  coming  from  a  family  repolitory  of 
deeds,  pofleffed  equal  authority  with  title 
deeds  5  that  the  fubjedl  matter  of  this  paper 
ixiadc  it  an  exception  to  the  rule  with  re- 
T  3  ^eft 
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fpe£l  to  copies,  becaufe  the  poll  is  the  num- 
Bering  of  the  voters,  and  every  writing  of 
it  may  be  called  a  copy ;  that  the  aft  of 
Will.  IIL  orders  the  mode  of  proceeding 
in  county  eleftions,  but  in  boroughs  they 
ate  not  bound  to  preferve  the  polls  they 
take,  in  writing  (EE.) ;  the  queftion  there- 
fpre  for  the  Committee  would  be,  whether 
they  would  not  receive  in  evidence  this  ac- 
count of  the  eleftioh,  of  which  perhaps  a 
better  never  exifled. 

The  Committee  without  clearing  the 
room,  refolved  not  to  adimit  the  evidence. 

Upon  the  firfl:  queftion  in  the  caufe  re* 
lating  to  the  returning  officer,  the  counfel 
for  the  petitioners  called  Mr.  Harrifon  to 
prove  the  Bifhop's  fignature  to  the  appro* 
bation  of  Mr.  Serle's  deputation  to  him ; 
his  evidence  was  objefted  to  as  incompe- 
tent on  account  of  intereft  ;  the  point  was 
argued,  but  produced  no  decifion  from  the 
Committee,  as  the  counfel  for  the  fitting 
members  afterwards  dropped  their  objec* 
lion,  and  he  was  iworn  i  I  have  therefore 
thought  it  unnecefTary  to  ftate  the  argu- 
ments.   The  counfel  for  the  petitioners 

relied 
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relied  on  the  cafe  of  the  King  and  Bray  ili 
Rep.  Temp.  Hardw.  358.  and  BuUer's  Nifi 
Prius,  286.  edit-  1772.  (which  feems  to  be 
the  fame  cafe  with  the  King  and  RobinSy 
2  Stra.  1069.)  The  point  of  this  cafe  is, 
that  a  corporator  having  exercifed  a  cor- 
porate authority,  is  a  competent  witnefs 
after  the  expiration  of  it,  to  prove  a  cuf- 
tom  relating  thereto  *. 

When  the  counfel  for  the  fitting  n^em- 
bers  had  concluded  the  opening  of  their 
cafe,  they  were  afked  from  the  Committee, 
iPthey  intended  to  fet  up  three  votes  which 
appeared  by  the  poll  to  have  been  tendered 
for  them,  and  rejefted  by  the  returning 
•fEcer.  Mr.  Wilfon  anfwered,  that  if  it 
fhould  be  necefTary,  they  might  afterwards 
contend  for  them ;  upon  which  Mr.  Seij. 
Adair  faid,  that  when  that  fhould  be 
contended  for,  he  meant  to  oppofe  it  on 
this  ground,  that  the  petition  of  Bouverie 
nnd  Scott  contained  no  allegation^  that  Mr. 
Dagge  had  rejected  any  of  their  votes  \yjxjx^ 

♦  Sec  it  in  the  cafe  of  Bedfordfliire. 

t  See  the  petition,  p.  no.  upon  this  fubjeft;  fee 
likewife  Doug,  Eledl.  4  vol.  144,  147.  3  vol.  15,  16. 
and  255. 

T  4  therefore 
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therefore  they  were  not  indtled  to  enter 
upon  any  fuch  cafe.  Nothing  more  was 
laid  on  the  fubjeft,  and  thefe  votes  were 
never  afterwards  mentioned. 

On  the  9th  of  July,  at  which  time  the 
counfel  for  the  fitting  members  were  going 
through  evidence  in  fupport  of  their  votes, 
they  informed  the  Committee,  that  an  age4 
witnefs  on  their  part  was  then  lying  dan-r 
geroufly  ill,  and  aflced  the  favour  of  them 
to  adjourn,  for  the  purpofe  of  alking  leave? 
of  the  Houfe  to  adjourn  the  Committee  ta 
the  witnefs's  lodgings  in  order  to  take  his 
evidence,  (which  they  faid  was  very  n^ate-r 
rial  to  them)  or  to  adjourn  at  once  to  the 
\vitnefs's  lodgings,  if  the  counfel  on  the 
other  fide  would  confent  to  that  method  j 
the  latter  upon  being  afked,  refufed  their 
confent  3  and  the  St^t,  10  Geo.  IIL  c.  16. 
f.  13,  (*  Mr.  Grenville's  A61)  being  readj^ 
the  Committee  intimated  an  opinion  that 

♦  «  — -.  the  Houfe  fhall  order  the  faid  feka  Conxr 
mittce  to  meet  at  a  certain  time,  &c.— and  the  place  of 
ifheir  meeting  andfuting  iball  be  fooie  convenient  room 
or  place  adjacent  to  the  court  of  rcquefts^  pi^operl; 
prepared  for  that  purpp^/^ 

(uch 
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fuch  adjournment  would  be  illegal,  by  th^ 
pofitive  dire^ions  of  theftatute:  Hereupcm 
the  counfel  for  the  fitting  members  pro- 
pofed  that  the  Committee  might  delegate 
their  clerk  to  take  f  he  witnefs's  depofition  in 
the  prcfence  of  perfons  authorifed  by  both 
parties,  and  urged  the  Committee  to  exert 
that  inherent  power,  which,  they  faid,  muft 
neceflarily  refide  in  every  independent  court 
of  juftice,  of  regulating  their  own  modes 
of  proceeding  in  fuch  cafes  of  neceflity, 
upon  which  the  law  from  whence  they 
derived  their  inftitution  was  filent. — One 
of  the  Committee  obferved,  that  they  coul4 
not  commit  a  power  to  their  clerk  to  take 
^  depofition,  and  here  the  matter  dropped. 

On  the  fame  day  (being  friday)  the  coun- 
fel for  the  fitting  members  having  clofed 
the  evidence  on  their  cafe,  the  Committee 
adjourned  in  order  to  aik  leave  of  the 
Houfe  to  adjourn  till  monday,  having  fe- 
veral  queftions  of  importance,  and  a  great 
deal  of  evidence  to  confider ;  the  chairman 
accordingly,  by  the  direftion  of  the  Com- 
mittee, mpyed  the  Hpufe  for  leave,  which 
being  granted,  the  Committee  met  again 
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within  half  aii  hour  and   adjourned   to 
monday  July  12*. 

At  the  conclufion  of  the  caufe,  the 
counfel  for  the  petitioning  eleilors  prayed 
the  Committee  to  pafs  a  cenfure  on  the 
condu6):  of  the  returning  officer,  for  rejeft- 
ing  the  votes  of  his  clients,  which,  he  faid, 
the  decifions  of  the  Committee  already 
Ihewed  to  have  been  done  without  any 
reafonable  caufe,  and  betrayed  exceffive 
partiality  and  injuftice. 

*  By  (eO:.  19.  of  the  ftatute  abovc-merrtioncd,  the 
Committee  cannot  adjourn  for  longer  time  tnan  twenty- 
four  hours  (except  fundays  and  Chriftmas  day)  "  with- 
out leave  iirft  obtained  from  the  Houfe  upon  motion^ 
and  fpecial  caufe  afligned.'*  See  Votes,  July  9.  p.  387* 
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PAGE  113.  (A).  Mr.  Shafto's  petition  (ftated  in 
vol.  37,  of  the  Journals,  p.  521.)  complained 
*'  that  H.  Dench,  the  returning  officer,  behaved  very 
partially  and  unfairly  in  the  execution  of  his  office,  in 
as  much  as,  though  he  admitted  on  his  poll  the  nameg 
of  thofe  who  voted  for  the  petitioner,  yet,  contrary  to 
the  duty  of  his  office  he  put  queries  on  the  greateft  pairt 
rf  the  votes  he  fo  received,,  and  at  the  end  of  the  poll 
arbitrarily  and  illegally  rejefted  them,"  and  unlawfully 
returned  Mr.  Bouverie. 

When  the  caufecame  on  before  the  Committee  (16 
Feb.  1780.)  Mr.  Shafto's  counfel  confined  themfelves 
in  the  opening  of  their  cafe,  to  the  charge  againft  the 
returning  officer,  in  order  to  obtain  from  the  Com-> 
mittee  a  decifion  in  their  favour  upon  the  matter  of  the 
return^  previous  to  their  entering  upon  the  merits  ef  the 
eleSlion ;  and  they  particularly  cited  the  cafes  of  Cum* 
berland  in  1768,  (32  Journ.  89,  &c.)  and  of  Shoreham 
in  1770,  (33  Journ.  69,  70.)  in  the  former  of  which, 
the  Houfe,  in  the  latter,  the  fele£b  Committee,  had 
adopted  that  courfe  of  proceeding  in  cafes  fimilar  to  the 
prefcnt.    But  the  Committee  cajtne  to  a  refolution  di.^ 

renting 
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rt&ing  the  parties  to  proceed  to  the  merits  of  Ac  dcc- 
tion ;  upon  which  they  afterwards  determined  generally 
in  favour  of  the  petitioner^  without  adding  any  pard- 
cular  refolution  upon  the  return. 

At  the  eleSion  there  were  for  Shafto  thirty-one 
votes,  and  for  Bouverie  .eight,  and  the  returning  officer 
had  firft  queried  and  then  rejedled,  twenty-eight  of  Mr, 
Shafto's  votes  claiming  under  leafes  from  Mr.  Dun* 
combe's  truftees. 

P.  ii8, 123, 124.  (B.  I.  2.  3.  4.  5,  6. 7.) 
(B.  I.)  The  following  is  a  copy  of  the  Biihop's 
patent  appointing  Duthy  and  Serle  to  the  office  of 
bailiff. 

"  To  all  Chriflian  people  to  whom  thefe  prefents  ihall 
come,  John,  by  divine  permiffion,  Bifhop  of  Winchef* 
ter,  greeting.  Know  ye,  that  We  the  Biihop  aforefaid^ 
for  divers  good  caufes  and  confiderations,  us  thereunt9 
fpecially  moving.  Have  given  and  granted,  and  by  thefe 
prefents  do  give,  grant,  and  confirm  to  John  Duthy, 
Efq;  and  James  Serle,  gent,  of  the  city  of  Winchefter, 
in  the  county  of  Hants,  the  office  of  bailiff  of  the  bailir 
wick  of  our  lordihip  of  Downton,  in  the  county  of 
Wilts,  and  of  all  and  fmgular  manors^  burghs  and 
members  of  the  faid  bailiwick  or  lordfhip  of  Downton 
aforefaid:  Moreover,  We  give  and  grant  by  thefe 
prefents,  for  us  and  our  fuccefTors,  to  the  faid  Johiu 
Duthy  and  James  Serle,  the  office  of  Receiver  or  Col- 
lc£kor  of  the  rents  of  our  whole  manor  or  lordfhip  of 
Downton  aforefaid,  with  the  appurtenances,  in  the 
county  of  Wilts  aforefaid,  with  all  and  Angular  profits, 
advantages,  commodities  2Si^  emoluments  to  the  fiud 
office  in  any  wife  belonging  or  appertaining,  with  power 
^nd  authority  from  us  to  profecute,  afk  and  vindicate 

iA 
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in  all  places  and  courts  whatfoever,  and  in  any  manner 
whatfoever,  the  rights  and  franchifcs  of  the  lordfliip  dr 
bailwick  of  Downton  aforefaid,  widi  its  members, 
however  belonging  or  appertaining,  and  to  cxercilfc 
and  expedite  all  and  Angular  other  dur  rights 
which  to  the  aforefaid  office  of  bailiflF  have  ufually  be- 
longed: And  We  do  conftitute,  ordain  and  make  them 
the  faid  J.  Duthy  and  James  Serle,  bailifFs  of  our  baili- 
wick aforefaid,  and  our  receivers  or  colleftors  of  the 
manor  or  lordftiip  aforefaid,  and  of  the  rights  thereof, 
to  have,  hold,  occupy  and  enjoy  the  offices  aforefaid, 
and  other  the  premifes,  to  the  faid  J.  Duthy  and  James 
Searie,  by  themfelves  or  by  their  fufftcient  deputy  ot 
deputies,  to  be  approved  by  us  or  our  fucccffors,  for  and 
during  the  term  of  the  natural  lives  of  the  faid  J.  Duthy 
and  James  Serle,  and  the  life  of  the  longeft  liver  of 
them^,  together  with  all  fees,  profits,  advantages,  com- 
modities, emoluments  and  liberties  whatfoever,'  to'  tl^ 
ikfdoffi<:es  of  bailiff  of  the  laid  bailiwick  and  receiver, 
-or  coBeftor  aforefaid,  in  any  wife  belonging  or  appef- 
^ining,  in  as  ample  manner  and  form  as  James  Field 
attd  Thomas  Field,  or  lately  Thomas  Froome,  ot 
Thomas  Proome  Clerk  his  fon,  or  ahy  o^  either  of 
^flitem,  or  any  other  the  faid  officers,  or  either  of  them 
lexercUedj  had  occupied  or  enjoyed  the  fame.  We  wiH 
.alfothat  thefiid  J.  Duthy  and  James  Serle,  andthek 
'deputies  do  annually  render  and  make,  at  due  times,  a 
true  account  of  their  receipts  of  the  rents  aforefaid,  by 
them  and  their  deputies  received  before  the  auditors^  ih^ 
<ottr  Exchequer  of  Wolvefey,  receiving  annually  fttstn 
ifs.and'our  fucceffors,  for  the  exercife  and  occupation 
of  the  faid  offices  of  bailiff  and  receiver  or  co^c&or, 
'  lO'lr  of  lawful  money  of  Great-Britain  j  to  wit,  fof  tKe 

feid 
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The  BKbop's  approbation  was  indorfed  In  thefe 
words, 

**  I  do  approve  of  the  appointment  of  Henry 
Harrifon,  Efq;  as  within  mentioned. 

B.   WiNTON-" 

(B.  3.)  The  following  is  a  copy  of  the  appointment  of 
Mr.  Elderton  to  the  office  of  Steward. 

*'  Know  all  men  by  thefe  prefents,  That  I,  Sir  Philip 
Hales,  of  Brymore,  in  the  county  of  Somerfet,  Baronet^ 
leflee  of  the  manor  and  borough  of  Downton,  in  the 
county  of  Wilts,  have  made,  ordained,  conftituted  and 
appointed,  and  by  thefe  prefents  do  make,  ordain,-  corf- 
ftitute  and  appoint  Jofeph  Elderton,  of  the  city  of  New 
Sarum,  in  the  faid  county  of  Wilts,  gentleman,  td  be 
ftcward  of  the  manor  of  Downton,  and  baBifF  of  the 
bdfough  of  Downton,  To  have,  hold  and  enjoy  the 
faid  office  of  fteward  and  bailiff,  with  the  rights,  pcr- 
quifites,  fees  and  emoluments  thereto  belonging,  and  ta 
do  and  execute  all  and  whatfoever  doth  and  may  apper- 
tain  and  belong  to  the  faid  offices,  or  either  of  them,  as 
fully  and  elFeftually,  to  all  intents  and  purpofes,  as  ariy 
of  his  predecefTors  in  the  faid  offices  held  and  enjoyed 
the  fame  ;  Giving  and  granting  unto  the  faid  Jofeph 
Elderton,  full  and  ample  powers  to  execute  the  fame." 
—In  witnefs  whereof,  &c.— dated  22  Dec,  1783. 

PHiLii^  Hales,  (L.S.) 

(B/4«)  The  following  is  a  copy  of  Mr.  Elderton's 
deputation  to  Mt.  Dagge, 

**  Know  all  men  by  thefe  prefents.  Than,  Jofeph 
Elderton,  of  the  city  of  New  Sarum,  in  the  county  of 
Wilts,  gentleman,  fteward  and  bailiff  of  the  manor 

and 
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llid  bdrough  of  Downton^  Jn  the  faid  county  of  Wilts, 
Dp  hereby  appoint  Johrt  Dagge,  of  the  parifh  of  St. 
Ceorgei,  Bldomlbury,  in  At  cbiinty  rfMiddlefex,  gent. 
f o  be  mydeputy  fiewird  of  the  faid  mahor  ahd  borodgh, 

dnd  bailiff  of  thfc  faid  borough."-^ ^Iri  witnefs  whereof, 

&c,— dated  the  fctoiid  diy  of  April,  in  the  year  of  our 
Lord  1794* 

Joseph  Ett^JLtou,  (L,  S.) 

(B.  5.)  The  following  is  a  copy  of  the  appointment  of 
John  Snow,  to  the  office  of  Steward. 
**  To  all  Chriftian  peot>k  to  whom  thefe  prefents  fball 
tome,  I  Dame  Mary  Afhe,  widdow  and  relidt  of  iSir 
Jofeph  Aflie,  late  of  Twickenham,  in  the  county  of 
Middlefeic,  Barronet,  deceafed,  fend  greeting,  Know  yee 
tl)at  I,  much  confiding  in  the  diligence  and  faithful  cir- 
Cumfpefllon  an^  due  obedience  of  rriy  trufty  fervant 
John  Snowe,  of  Loofehanger  Parke,  in  the  parifli  of 
Downton,  in  the  county  of  Wilts,  gent.  Have  given 
tod  granted,  and  by  thele  grefents  doe  give  and  grant 
imto  the  faid  John  SnoWe,  the  office  of  fteward  and 
the  ftewardfhip  of  all  that  my  mannox'  and  borrough^of 
Dovi^nton^  in  the  faid  county  of  Wilts,  with  all  fees, 
jprofitts,  allowances  and  advantages  to  the  faid  office 
belonging  -,  and  I  doe  by  thefe  prefents  make,  ordaine, 
tod  conftitute  him,  the  faid  John  Snowe,  chiefe  fteward 
bf  the  mahnor  and  borrOugh  aforefaid,iri  as  full^large  and 
^rnpte  mann^t  as  by  my  leafe  of  the  mahnor  aforefaid  I 
have  power  to  grant  it.  To  have  and  to  hold,  and  to  u(e 
and  exercife  the  faid  office  of  iteward  and  ftewardfhip, 
together  with  all  fees,  profits,  allowances  and  aiSvan- 
tages  to  the  fame  office  belonging,  unto  the  faid  John 
Snowe,  by  himfelfc  or  his  fufficient  deputy  or  deputyes, 

U  fiam 
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Trom  the  day  of  the  date  hereof,  for  and  during^  ani 
unto  the  fuU  end  and  termc  of  three  yeares  fromthsnoe 
next  enfuing,  fully  to  be  compleate  and  eQde4  if  Sit 
jfamcs  A(he,  of  Twickenham  aforefaid,  Knigbtj^,  Mar-* 
tba   Aihe,  of  Twickenham  aforefaid,  fginftci^  and 
Chriftofer  Bedford,  of  London,  gent,  or  any  or  eidiei 
of  them  fliall  foe  long  live,  and  for  and  dureing^di^ 
aforefaid  terme  of  three  yeares,  I  have  alfo  ordained,  and 
by  thcfe  prefents  have  made  and  conftituted  and  ap- 
pointed him,  the  faid  John  Snow,  my  bailiff  o£  my  maiw 
nor  aforefaid,  and  of  the  faid  borrough  of  Downton,  and 
colIe6lor  and  receiver,  as  well  of  all  and  fingular  the 
rents,  fines,  amerciaments,  herriots  and  eftreats^  vhicb 
(hall  become  due  and  payable  unto  mc  by  vcrtue  and 
authority  of  th^  courts,  to  be  by  him  or  his  disputy  or 
deputies  holden  within  the  manor  or  borough,  as  alfo  &r 
all  and  fingular  other  my  rents  which  now  are,  or  here- 
after (hall  be  due  and  payable  from  all  and  every  tbe 
tenants  and  farmers  within  the  faid  manor  and  borough^ 
except  from  fuch  teYiants  which,  fhall  hold,  any  fiurms, 
lands  and  tenements,  at  rack  rent;  Provided  always, 
th^t  if  the  faid  John  Snow  (ball  not,  within  one  and 
twenty  dayes  next  after  notice  in  writinge  By  me,  m| 
executors  or  adminiftrators,  to  him  given,  inake  and 
lender  a  true  account  and  reckohing:  to  me,  my  exe^ 
cutors,  adminlftrators  or  ai&gnes,  of  all  and  every  the 
faid  rents,  fines,  amerciaments,  hecdots  and  eftreats^ 
and  alfo  well  and  truly  pay,  or  caufe  to  be  paid  to  me, 
my  executors,  adminiftrators  or  af&gns^  all  and  every 
fuch  fume  and  fumes  of  money,  as  upon  fuch  account 
(hall  appear  to  be  due,  and  to  have  been  1)y  him  col- 
leded  or  received,  that  then,  and  from  tbencef€t|th  this 
my  deed  and  inftrument  (hall  be  void  and  of  jsmie  ctk6t^ 

AnH 
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And  I  do  alfoe  by  thefe  preiient^  authorize  ^c  fsiid  Jo1\(l 
Soawc,  to  be  my  keeper  and  prsferver  of  all  tb<^  royal- 
ties and  gamb  within  the  manor  aforefaid,  which  aF« 
granted  to  me,  in  axid  by  my  leafc  of  the  iaid  manner* 
and  noe  other,  and  to  depute  any  perfon  or  perfpna 
under  him  to  take  care  thoreof,  and  to  t^e  all  lawfiU. 
meanes  to  apprehend  and  puniih  all  fucjh  perfoiis  as^ 
ibali,  without  any  lycence^  with  gunns,  nett$,  bQwe^, 
gunns,  or  doggs,  come  upon  any  parte  of  thefaid  man- 
ner^ to  deftroy,  bunt  or  difturbe  the  game  gfgrefaid^ 
contrary  to  bis  Majeftyes  lawes  in  that  hehalJTe  ena£bd. 
and.  provided  i'-  In  witneflb  whereof>  &c.  --  d^ted  31 
OQober  1696. 

M.  Ashe,  (L.S.) 

(B.  6.)  The  following  is  a  Copy  of  Mawfon's  Dept2«> 
tation  to  Fletcher. 

•**  To  all  pcrfons  to  whom  thefe  prefents  (hall  come,  I 
Thomas  Mawfon,  of  New.  Inn,  in  the  county  of  Mid- 
dlofex,  gent,  by  vertue  of  a  power,  to  me  griinted  by 
Sir  James  Afhe,  Bart,  lord  of  the  bprough  arid  manor 
of  Downton,  in  the  county  of  Wilts,  have  deputed,  and 
by^  thefe  preibnts  doe  fubftitute  and  apppint  Leonard 
Fletcher,  of  the  city  of  New  Sarum,  in  tfee  (aid  county^ 
gent*  my  deputy  fteward  of  and  for  ^e  faid  bprougb 
and  jaiannQr,  as  to  the  hglding  and  keeping  of  all  ^ndl 
fingular  the  courts-leet  and  cpurt-baron,  as  (hall  be  to 
be  held  and  kept  in  and  for  the  faid  borough  and  man- 
nor  Jefpe^ively,  with  t)Ower  to  examine  any  feme- 
covert  copyholder  within  the  faid  manrior,  who  fliall 
come  to  furrender  her  copyhold  eftate,  as  to  her  vnU 
lingnefs  to  make  fuch  furrender,  and  afterwards  to  take 
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the  fame  according  to  the  cuftom  of  the  faid  tnztnitffi 
tendrihg  to  the  bayliffe  Or  receiver,  for  the  time  being, 
df  the  faid  Sir  James  Aflie^  an  account  of  dl  fines  arid 
herriots,  from  time  to  time  arifeing,  due  and  pay- 
able on  any  furrender  or  admittance  madfe  or  given  at 
the  faid  court-baron ;  and  alfo  to  me  his  fteward  of  the 
laid  borough  and  mannor, .  all  fees  and  perquifites  of 
Courts  belonging  thereto.  And  further,  I  the  faid 
Thomas  Mawfon,  by  vertue  of  the  faid  power  given  to 
iiie  by  the  faid  Sir  James  A(he,  lord  of  the  faid  borough 
Cf  Dotvnton,  have  deputed,  and  by  thefe  prefents  doc 
fubftitute  arid  appoint  the  faid  Leonard  Fletcher  my 
deputy  baylifFe,  of  and  for  the  faid  borough  of  Down- 
ton  j  as  to  the  demanding  and  receiving  of  aitd  from  the 
high  (herifFe,  of  the  faid  county  of  Wilts,  for  the  time 
beings  or  his  deputy  or  underftierifFe,  all  and  every  writ 
or  precept,  iite&ed  to  the  bayliffe  of  the  faid  borough 
of  Downton,  for  the  electing  and  returning  one  or  more 
burgefs  and  burgefles  to  ferve  in  parliament  for  the  faid 
borough,  and  to  give  a  receipt  for  the  faid  writ  or  pre- 
cept, and  afterwards  to  proceed  thereon  as  thereby 
commanded,  to  eleft  and  return  in  due  form  of  law, 
fuch  burgefs  or  burgefles  to  ferve  in  Parliament; 
hereby  ratifieing  and  confirming  all  and  whatfoever  my 
faid  deputy  fhall  lawfully  do,  or  caufe  to  be  done  in  and 
about  the  premifles  •/*  In  witnefs  whereof,  &c. — dated 
tenth  day  of  January,  in  the  j^ar  of  our  Lord  one  thou- 
land  feven  hundred  and  twenty-fix. 

""  T-  Mawson,  (L.S.) 
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(B.7O  The  following  IS  a  Copy  of  the  Appointment 
of  Mr,  Eve,  to  the  Office  of  Steward. 

"  Know  all  men  by  thefe  prcfents,  That  I,  Anthony 
Lord  Feverfliam,  baron  of  Downton,  in  the  county  of 
Wilts,  lord  of  the  hundred,  borough  and  mannor  of 
Downton  aforefaid,  have  made,  nominated,  conftituted 
and  appointed,  and  by  thefe  prefents  do  make,  nomi- 
nate, conftitute  and  appoint  John  Eve,  of  the  Clofe  of 
New  Sarum,  in  the  faid  county  of  Wilts,  gentleman,  to 
be  fteward  of  the  hundred  and  mannor  of  Downton^ 
and  alfoe  to  be  fteward  and  bailiff  ^f  the  borough  of 
Downton  aforefaid,  to  hold  the  faid  office  and  offices  of 
fteward  of  the  hundred  and  mannor  of  Downton,  and 
alfoe  fteward  and  bailiflF  of  the  borough  of  Downton 
aforefaid,  with  all  and  fingular  the  rights,  liberties,  pri- 
vileges, jurifdiftons  and  authority  thereunto,  or  to  either 
of  them  belonging,  during  my  will  and  pleafure  :'*  In 
witnefs  whereof,  &c. — dated  26th  day  of  November,  irv 
the  year  of  our  Lord  1 756. 

Feversham,  (L^  S.) 

P.  120.  (C.)  In  order  to  explain  this  return  it  is 

Tieceflary  to  mention,  that  during  this  period,  it  was 

frequently  the  praflice  to  choofe  the  two  members  fe- 

parately,  at  different  times,  and  fometimes  on  different 

days ;  which  eftablifhed  the  diftinftions  of  firfi  and  y^- 

cond  members,  to  be  met  with  in  the  Journals  and 

other  parliamentary  books :  j[See  i  Doug.  Ele£t,  287.) 

Though  this  did  not  always  appear  by  the  indentures  of 

return,  in  which  the  eledlion  was  often  formally  ftated 

to  have  taken  place  on  one  particular  day,  different 

perhaps  from  both  the  real  days,  as  in  i  Jourh.  Sk)^ 

€20. 
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This  diftini£)toii  ^ppfears  m  ditroft  all  the  c^e^  in 
Glanville's  Rqports ;  in  bis  account  of  the  Stafford 
elcflion  (p.  26.)  he  fays,  "  The  faid  precept  or  war- 
rant being  read,  Mr.  Cradock  was  propeunded  and 
elefted  inthefir/i  place  by  a  plurality  of  the  voices  of 
fuch  as  were  then  prefent,  without  any  contradifiion  ; 
but  touching  Sir  William  Walter  and  Mr.  Dyott,  fcir 

the  fecond  placej  there  was  fome  diiference, — t* 

It  generally  happened,  when  there  were  three  candi- 
dates, that  the  Hrft  member  was  chofen  unanimouily, 
and  the  oppofition  was  made  by  the  fecond.  In  the 
year  1625-6,  one  of  the  members  fo^  Bury  having 
been  chofen  on  the  6th  of  January,  and  the  other  oa 
the  uihy  and  a  queftion  afterwards  arifmg  in  the  tioufe, 
upon  the  beginning  of  the  time  of  privilege  of  the  fe- 
cond member,  a  member  prefent  delivered  an  opixiiojtj 
ligainft  ihefe  Jiraggling  eletiions^  in  which  however  no 
other  feconded  him.     j  Jpurn,  819,  620.    ' 

P.  134.  (D.)  We  find  in  the  form  of  this  appoint? 
^cnt,  an  inftance  of  that  aite£lation  of  ftatcly  gran- 
deur, which  diftinguifhed  the  great  Lords  in  the  fif- 
teenth and  fixteenth  centuries.  They  afFefted  to  have 
their  councils^  jheir  chancellors^  chamberlainsy  &c.  The 
oiEces  of  ftate  at  prefent  kupt  up  in  the  dutchy 'of  Lan- 
cafter,  and  in  the  dutchy  oi  Cornwall  under  the  Princ^ 
pi  Wales,  are  no  other  than  thofe 'which  formed  the 
eftabliftiment  of  every  great  nobleman's  family.  Whei^ 
the  duke  of  Buckingham  was  accufed  of  high-treafouj^ 
under  Henry  VIII.  his  chancellor  and  others  ef  his  coun-- 
eil  were  at  the  fame  time  fent  to  prifon.  (See  n  State 
'Vxxu  Pr  4  ^"d  5.  and  Stowe's  Chronicle.) 

In  this  grant  of  the  bifliop,  there  is  all  the  parade 
^nd ceremony  of  a  royal  charter^  the  inftrument  itfelf 
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is  called  a  Ptttehtf^'^  direifts  the  accounts  to  be  pafled 
before  the  auditors  vf  our  Excheju^Tj-^^ixA  the  &lary  is  to 
be  paid,  under  the  phntfe.  We  comrnnhd  eur  auditors^  &f r. 
Mr.  flume,  in  the  faft  note  to  the  third  volume  of 
Ills  hiftory,  has  given  many  particulars  of  the  houftok! 
cftabK&meht  of  an  Earl  of  Northumberland,  in  the 
jreign  t>f  Hen,  VIL  upon  which  he  fays,  *'  It  is  amufmg 
to  objferve  the  pompous  and  even  royal  ftile,  aflumed 
by  this  tartar  chief:  He  does  not  give  any  orders, 
though  tmly  ifyt\  the  right  making  of  muftard,  but  it 
is  ihtrodticed  with  this  preamble,  *^  1%  fecm^th  good  tQ 
us  and  our  councH." 

P.  14^.  (£.}  The  reader  may  find  fome  auth(»:ides 
m  this  efiea  In  Com.  Dig.  Tit.  GranU  £,  9, 10,  i|. 
&e  alfo  Co*  Lit.  307.  9. 

P.  150*  (F.)  This  cafe  was  adjudged  in  1705  by 
I^ord  Keeper  Cowper;  there  had  been  a  devife  of  real 
^  and  perfonal  eftate  to  truftees,  to  pay  debts  and  lega^ 
cie^,  and  then  to  fettle  the  remainder  on  the  fon  and  the 
heirs  of  his  body^  with  remainders  over  5  with  direftions 
that  care  {hould  be  taken  in  the  fettlement,  that  it 
ihould  not  be  in  the  fon's  power  to  dock  the  entail. 
The  queftion  was.  Whether  the  fon  Ihould  have  an 
•ftate-tail  conveyed  to  him  by  the  truftees,  or  only  ai> 
eftate  for  Jife  ?  The  Lord  Keeper  decreed,  that  the  fet- 
tlement thould  be  of  a  life-eftate  only,  becaufe  beitig 
ex£cutory^  the  intent  and  meaning  of  the  teftatrix  (hould 
be  pursued,  which  is,  that  the  fon  (hould  not  have  it 
in  his  power  to  bar  his  children,  as  he  would  have,,  if 
an  eftate-tail  were  to  be  conveyed  to  him  j  but  if  an 
^ftate-rtail  exprefsly  bad  been  deviied,  the  lavir  9iuft  hay^ 

4H^n  place* 
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P.  1 56.  (G . )  In  the  cafe  of  Alfton  and  Wells,  Doug^ 
Rep.  747.  Lord  Mansfield,  \n  delivering  his  opinion, 
fays — *^  It  was  faid  to  be  fettled,  that  ^e  court  wi)l 
not  fufFer  a  truftee  to  recover  in  ejeftment,  againft  the 
Cejiiii  qup  irujl :  When  this  was  mentioned  osp.  the 
trial,  I  faid,  that  this  rule  isfubjeft  to  the  qualificatiqn 
pf  its  being,  clearly  the  cafe  only  of  a  mere  truft,  for 
then  by  taking  notice  of  it,  the  court  prevents  delay 
and^xpence ;  But  i^  will  not  decide  when  there  is  a 
4oubt,  but  leave  the.  question  to  ^  jurifdi£Hon»  which 
regularly  takes  cpgnizanqe  of  matters  pf  truft;jLi  1  ■ 
It  being  doubtful,  whether  the  leflbr  of  the  plaintiff  is 
a  mere  truftee,  he  is  intitled  to  recover  at  law,  as  he 
certainly  has  the  legal  right.** 

In  Boiler's  Nifi  Prius,  p.  108.  (edit,  1772)  it  is  faid, 
that  in  the  argument  of  the  cafe  of  Lade  and  Holford^ 
Lord  Mansfield  declared,  that  he  and  many  of  iSat 
judges  had  refolved  peyer  to  fuffer  a  plaintiff  in  ejeft- 
ment  to  be  npnfuited,  by  a  term  ftanding  out,  of  his 
pwn  truftee,  or  a  fatisfied  term  fet  up  by  a  mortgagor 
againft  a  piortgagee,  but  direS  the  jury  to  prefume  it 
furrendered. 

Both  thpfe  cafes  proceed  upon  a  tacit  admiffion  of 
fhe  law  laid  down  by  the  counfel  for  the  petitionees, 
and  of  the  diftjnftion  they  contended  for,  between  dif- 
putes  arifing  between  truftees  and  Cejiui  que  truftsy  an4 
thofe  between  either  pf  them  and  third  perfons. 

P.  161.  (H.)  The  Stat.  8  Hen.  VL  ch.  7.  is  as 
follows  :r— **  Whereas  the  eleftions  of  knights  of  the 
^  {hires  to  come  to  the  Parliaments  pf  our  Lord  the 
*'  King,  in  many  counties  of  the  realm  of  England, 
**  have  now  of  late  been  made  by  very  great,  outrage- 
f*  q;is,  and  exceffive  nuniber  of  people,  dwelling  withiq 
3  V  the 
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^  the  fame,  of  the  .which  moft  part  was  of  people  of 
*«  fmall  fubftance  and  of  no  v^ue,  whereof  every  of 
^<  them  pretended  a  voice  equivalent,  as  to  fuch  elec- 
^«  tions,  with  the  moft  worthy  Knights  and  Efquires 
^*  ^welling  within  the  fame  counties,  whereby  man- 
^*  flaughters,  riots,  batteries,  and  divifions  among  the 
**  gentlemen  and  other  people  of  the  fame  counties 
^*  fliall  very  likely  rife  and  be,  unlefs  convenient  and 
^*  due  remedy  be  provided  in  this  behalf.  Our  Lord  the 
f*  King,  cpnfidering  the  premifes,  hath  ordained  and 
^^  eftabliflied  by  authority  of  this  prefent  Parliament, 
*^  That  the  knights  of  the  fliires,  to  be  chofen  within 
^'  the  fame  realm  of  England,  to  come  to  the  farlia- 
^'  ments  of  our  Lord  the  King  hereafter  to  be  holden, 
*«  fliall  be  chofen  in  every  county  of  the  realm  of  En^- 
*'  land,  lly  people  dvvelling  and  refident  in  the  fame 
^'  counties,  whereof  every  one  of  them  fliall  h^ve  free 
^*  land  or  tenement  {frank  tenement  in  the  original)  to 
^«  the  value  of  forty  fliillings  by  the  year  at  the  les^ft 
"  above  al)  charges.     And  that  they  which  fliall  be 
*^  chofen  fliall  be  dwelling  and  refident  within  the  fame 
U  counties.    And  fuch  as  have  the  greateft  number  of 
*'  them  that  may  expend  forty  fliillings  by  year  and 
**  above,   Ihall  be  returned  by  the  flberilFs  pf  every 
^'  county  knights  for  the  Parliament,  by  indentures 
**  fealed  betwixt  the  faid  flierifFs  and  the  faid  chopfers 
*'  to  be  made.     And  every  flier  iff  fliall  have  power  by 
•'  the  faid  authority  to  examine  upon  the  Evangelifts 
*<  eve|7  fjich  choofer,  how  much  he  may  expend  by 
^'  the  yean    And  if  any  flieriff  return  knights  to  coipe 
"  to  the  Parliament  contrary  to  the  faid  ordinance,  the 
*«  juftices  of  Affizes  in  their  feiEons  of  Affizes  fli^U 
^  have  power  by  the  authority  aforefaid  thereof  to  Jn- 

*^  quire  I 
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"  quire ;  and  if  by  inqucft  the  fame  be  ibund  Mbrr 
^  the  jufticcs,  and  the  flicriff  thereof  fee  duly  attaints 
«  ed,  then  the  faid  flicriff  fhall  incur  d»e  pain  tff  lool. 
"  to  be  paid  to  our  Lord  the  King  without  -bcfi^  let 
♦«  to  bail  or  mainprize  ;  and  that  the  knights  returned 
«  contrary  to  the  faid  ordinance  fliall  lofc  their  wages. 

**  Provided  always,  That  he  which  cannot  expend 
«*  forty  (hillings  by  year,  as  aforefaid,  IhaH  in  no  wife 
**  be  choofer  of  knights  for  the  Parliament ;  And  that 
•*  in  every  writ  that  (hall  hereafter  go  forth  to  the  flici* 
•*  riffs  to  choofe  knights  for  the  Parliament,  mention 
*«  te  made  of  the  faid  ordinances.'* 

The  fiat,  lo  Hen.  VI,  ch,  2.  reciting  the  fubftance 
€f  the  above  ftatute,  and  that  it  omitted  to  limit  the 
qualification  to  the  county  where  the  eleftion  is,  ex- 
plains it  to  be  "  freehold  to  the  value  of  forty  fhiDingf 
♦*  by  the  year  at  leafl:  above  all  charges,  within  the  fame 
»*  county  where  any  fuch  choofer  will  meddle  of  any 
^«  fuch  eleftion.'* 

The  ftatutes  prior  to  thefe  upon  the  fubjeft  of  elections 
feem  principally  direfted  againft  the  power  aiid  partia-. 
lity  of  flieriffs  in  making  returns  ;  as  7  Hen.  IV.  ch, 
15,  II  Hen.  IV.  ch.  i,  6  Hen,  VI,  ch,  4.  By  the 
firft  of  thefe,  intitled,  "The  manner  of  ^Ie<Elion  of 
knights,  &c."  the  fheriff  is  direSed  to  proclaim  the 
day  of  eleftion  in  his  full  county-court,  *«  and  all  they 
that  be  there  prefent,  as  well  fuitors  duly  fummoned 
for  the  fame  caufe,  as  other^  fliall  n;  .  .  Jn  the  fiiU 
county,  proceed  to  the  eleiftion."  Perhaps  it  was  un- 
^er  the  authority  of  thefe  words,  that  Mr.  Prynne  faid, 
that  "  before  8  Hen.  VI.  every  inhabitant  and  com- 
jnoner  in  each  county,  had  a  voice  in  the  ele^on  of 
knights,  whether  he  were  a  freeholder  o^  not."     (See 

Brevi?i 
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Jlrevta  Pad.  RediV.  p.  y?;.)  but  it  is  plain  tbat  this 
(hitute  means  only  thofe  who  owed  fuit  and  fervic^  at 
^  county-coiirt.  The  ftat.  i  Hen.  V.  ch.  i.  in  the 
fame  maniier  fpeaks  of  ^  Les  cliivalers,  efqaieis,  ic 
metres  qui  fcrrount  difours." 

It  k  curious  to  obferve  the  different  printiples,  tbat 
guided  the  cotefiiporary  laws  upon  this  fubjed  in  Scot- 
Intid.  In  that  kingdom,  the  peribnal  attendance  in 
Parliament  of  |iic  King's  freeholders,  wasbut  juft  Aca 
beginning  to  be  difpenfed  with ;  By  the  Scotch  AA 
1427,  cap.  lOi*  Ae  Hbere  tenentes 'w^vc  relieved  from 
fhe  burthen  of  attending  Parliament,  upon  condition  of 
their  fending  two  commiffionefs  from  each  (hire.  Per- 
^ps  their  King  James  I.  who  had  be^n  prifoner*in 
England  from  bis  youth,  and  received  his  education 
t^ere,  wanted  to  put  the  Parliament  of  Scotland  upon 
the  fame  footing  with  that  of  England.  (See  i  Ro? 
bertfon^  Hift.  Scat.  p.  48.  and  Kaim's  Antjq.  ^d 
edit.  p.  41.)  Notwithftanding  this  law,  perfonal  at* 
tendance  continued  to  be  enforced,  and  in  the  reign, 
of  James  H.  (Scotch  Aft  1457,  cap*  75.)  it  was  pro- 
vided, *^  That  no  freeholder  under  20I.  fliould  be  cm^ 
J^rMwed  to  appear  jn  Parliament,"  Thus  in  England 
fervice  in  Parliament  was  contended  for,  and  deflion 
became  a  righty  at  a  time  when  in  Scotland  it  was  con- 
tended tigainfl  as  a  burthen.  It  ihould  be  obfcrved, 
htowever,  that  the  fituatipn  of  England  at  this  period, 
was  that  whidi  in  all  ages  and:  countries,  lias  bc^n  pe^ 
^liarly  fevourable  to  the  power  of  the  EJlates  rf  the. 
Realm  \  It  was  the  long  minority  of  Hen.  VI.  that 
gave  fo  much  importance  to  Parliament,  and  confe- 
Qucntly  to  parties  in  the  nation,  from  whence  the  dif^ 

^dff^ 
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orders  in  ele£ilons,  provided  againft  in  the  ftatute,  took' 
their  rife. 

By  the  Scotch  aft  of  James  I.  every  frediddcr  had 
a  voice  in  the  ele£Kon  of  commiilioners ;  but  in  Scot- 
land fubinfeudations  had  not  multiplied  as  in  England, 
and  their  number  was  comparatively  very  fmall,  as  ap- 
pears from  the  pra£):ice  of  perfonal  attendance  conti- 
nuing after  this  a£t.  It  was  not  till  the  reign  of 
James  VI.  in  1587,  that  the  right  of  efefUon  was  li- 
mited to  thofe  who  were  pofieffed  of  forty  JhlUing$  land 
in  free  tenantry.     Wight.  LawsEled.  Scot.  33.. 

P.  161.  (I.)  Several  years  before  the  paffing  of  the 
flat.  7  &  8  W.  III.  ch.  25.  a  diftinftion  of  the  fame 
fort  as  that  efiablifhed  by  fed.  7.  had  taken  place  in 
the  law  of  Scotland.  By  a  Scotch  ftatute  in  168 1  \ 
Apprifers  or  Adjudgers,  \who  refembU  our  tenants  by 
elegit,  with  this  difference^  that  they  have  the  frethold) 
were  declared  to  have  no  right  to  vote  during  the  legal, 
{or  time  allowed  for  redemption)  but  that  the  heritor,  {or 
owner  of  the  land)  fhpuld  continue  to  vote  himfelf ;  af- 
ter the  expiration  of  the  legal,  the  right  devolved  to 
the  apprifer.  It  was  necefiary  by  our  law  to  deprive  a 
mortgagee  of  this  right,  but  upon  the  fame  principle 
in  Scotland,  it  was  neceflary  to  give  it  him ;  accordr 
ingly,  the  fame  ftatute  allows  the  privilege  to  proper 
wadfetters,  and  takes  it  from  the  reverfer  {or  mort" 
gagor)  J  a  proper  wadfetter  being  in  fadl,  what  our 
mortgagees  are  generally  only  in  name,  the  poflefibr  of 
fhe  land. 

•  Wight  Laws  EIc6l.  Scot.  39. 
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"  P.  163.  (K.)  The  ftat.  19  Geo.  II.  ch.  28.  regu- 
lates the  mode  of  eleftion  in  cities  or  towns  that  are 
counties,  and  provides  that  in  thofe  in  which  the  right 
of  voting  is  in  forty-flwlling  freeholds,  the  perfon  claim- 
ing to  vote,  mufk  have  a  freehold  there  of  that  value 
dear,  muft  have  been  in  pofleffion  a  year  before,  (ex- 
cept in  the  ufual  cafes,  of  defcent,  &c.)  and  that  no 
perfon  Ihall  have  a  right  to  vote  by  a  freehold  granted 
to  him  fraudulently,  on  purpofe  to  qualify  him  to  vote: 
The  ftatute  prefcribes  the  form  of  an  oath  for  afcer- 
taining  the  foregoing  particulars.  There  are  feveral 
daufes  in  this  a^  for  making  thefe  reftri£Uons  effefhial, 
but  the  laft  feftion  excepts  ftiom  the  above  regulations, 
fuch  counties  Corporate,  **  where  the  right  of  voting 
.  I  is  for  or  in  refpeft  of  hurgage-tmure^  or  where 
the  freehold  is  not  required  to  be  of  the  value  of  forty 
(hillings." 

P.  165.  (L.)  Before  trufts  were  introduced  and 
formed  into  a  fyftem,  in  confequence  of  the  flatute  of 
ufes*^  there  were  ftatutes  made  to  prevent  fome  of  the 
legal  effedls  of  the  dodbrine  of  ufes  at  common  law; 
whereby  the  C^«i  f«^  «/i'  was  invefted  with  fome  of 
Ae  qualities  of  ownerlhip,  and  i^rr' feoffee  to  ufes,  (or 
truflefj  according  to  the  modern  phrafe)  was  reftrained 
in  the  exercife  of  his  legal  power.  Thus,  the  Ce^ul 
que  ufey  if  in  adual  pofleffion,  was  liable  to  actions  f, 
and  could  make  leafes  to  certain  purpofes  \ ;  but  flill 
no  legal  eftate  in  the  land,  could  be  derived  from  any 
but  the  truftee  §  ;  the  land  could  not  be  extended  for 

•  ft;  Hen.  VIII.  ch.  10. 

+  By  4  Hen.  IV.  ch.  7.  and  II  Hen.  VI.  ch.  3. 

X  By  1  Rich.  III.  ch.  1.  ^1  Rep.  140.  a. 

the 
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the  debts  of  the  Cejiui  que  ufiy  suotl  eicheated  to  the 
lord  upon  dckSt  of  heirs,  or  attainder  of  the  trufiee* 

Judge  Blackflone  has  made  an  excellent  compendiuoi. 
and  hiftorical  dedudlion  of  the  law  of  ufes  and  truft% 
in  the  fecond  book  of  his  Commentaries  *,  in  which 
he  illuArates  all  the  general  principles  which  formerly 
governed  ufes,  and  are  at  prefent  pra£lifed  in  trufts* 
In  conclufion  he  obferves,  *'  The  truftee  is  confidercd 
merely  as  the  inftrument  of  conveyance,  and  can  ia^ 
no  fhape  affe^  the  ejlate^  unlefs  by  alienation  for  a 
valuable  confideration,  to  apurchafer  without  notice." 
It  feems  to  me  that  this  obfervation  is  not  to  be  takea 
abfolutely,  buty«^  modoy  according  to  the  fubje<ft  mat* 
ter  of  his  difcour(e,  which  is  to  e^^plain  the  connection 
between  a  CeJlui  que  trujl  and  his  trullee,  without  ex^ 
tering  upon  the  principles  of  the  connection  of  either^ 
with  third  perfons.  I  think  I  am  warranted  in  tbiH 
by  the  arguments  in  the  great  cafe  of  JBurge/s  and 
Wheatey  in  the  learned  Judge's  reports  f,  which  con- 
tain the  materials  from  whence  he  ieems  to  have  dx^ 
gefted  his  commentary  above  referred  to. 

P,  178.  (Mf)  In  the  cafe  of  Downton  reported  hf 
Mr,  Douglas,  as  well  as  on  the  prefent  occafion,  thj^ 
definition  of  a  burgage  was  adh^ed  to  with  great 
ftriftnefe.  However  neceffary  it  may  be  thought,  upoff 
modern  principles,  I  am  perfuaded  that  this  notion  oC 
entirety  and  indiviftbilityy  and  the  diftinfilion  between 
freeholds  of  burgage- tenure,  and  other  borougb-fpec- 
holds,  arebut  modem  ;  I  think  this  appears  from  tl^ 
.reports  of  contefted  eleftions  in  thefe  boroughs,  in  the 
Journals  of  the  latter  part  of  the  laft  century,  and  be- 

•  Chap,  to^  p.  3*7,^.,       +  1  Black-.  Rep.  «3.— 186. 

ginning 
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ginning  of  th«  prefent.  It  is  jmpoffible  otherwifc  to 
aiccount  for  the  number  of  irregular  burgage-rents  in 
this  and  other  boroughs  of  burgage-tenure,  payable  for 
tenements  having^  an  acknowledged  right  of  voting. 
One  of  the  burgages  in  Downton  appeared  tgi  pa/ 
fev$npence  halfpenny.  In  Clithero^  where  the  regular 
burgagc-rent  is  is,  4d.  there  are  burgages  paying  8d. 
called  half^boroughsy  and  others  paying  6d.  and  4d. 
In  Pontefradt,  (which  is  of  burgage-tenure,  though  not 
of  burgagp-reprefentatioh)  where  the  rent  is  a  (hilling, 
and  has  beea  fo  from  the  time  of  Richard  the  Firft  *, 
there  arc  burgages  paying  6d.  and  8  d.  In  Weftbury^ 
cither  4 d.  or  2d.  is  a  burgage  rent.  In  Berealfton^ 
the  r^folution  of  the  Houfe  allows  rents  of  3  d.  ^r  m^r^. 
Thefe  inftanccs  fufBciently  confirm  the  obfervation  of 
die  counfel  in  page  i88»  that  thefe  fraftions  of  rent  ' 
were  in  their  beginning  a  deviation  from  the  entirety. 

It  is  natural  to  fuppofe  that  originally  in  thefe  bo- 
roughs all  the  inhabitant  freeholders  voted  at  eleftions; 
the  expreffion  "inhabitants  oi  burgage  hoi^s^"  which  fre- 
quently occurs  in  them,  lead?  to  this  obfervation  j  for 
9ne  burgage  might  be  divided  into  many  tenements, 
and  as  many  freeholds,  and  the  rent  might  be  appor-. 
tioned  according  to  the  fubdivifions.  Entries  were  read 
to  the  Commiittee  from  the  borough  book  of  Downton, 
of  feveral  alienations  of  one  burgage,  in  parts  paying 
three  halfpence  rentcsLch. 

P.  185.  (N.)  The  expreffion,  of  «  le^fi  a»d  releafe" 
How  applied  to  this  mode  of  conveyance,  is  QOt  alto- 
gether proper,  becaufe  the  operation  of  the  firft  deed 

*  }<fe  before*,  p.  loi. 
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is  not  as  a  Icafe^  but  as  a  bargain  andfak  (2  Modi,  i^f  / 
a  Black.  Com.  339.)  Accordingly,  the  original  rianie 
for  the  conveyance  was,  *•  bargain  and  faU  for  a  term 
and  releafe."  Sir  Matthew  Hale,  in  his  preface  to 
Rolle's  Abridgment,  ufes  this  as  the  technical  and  com* 
mon  phrafe.  The  words  demife  and  leafe  frequendy  in* 
ferled  in  this  inftrument,  are  mere  furplufag^,  and  are 
omitted  in  that  form  of  it  which  Blackftone  h)as  printed 
as  a  model  of  the  conveyance  *,  in  which  the  opera- 
tive words  are  only  bargain  and  felL  The  doubt£»' 
which  are  faid  to  have  been  entertained  formerly  uponi 
this  conveyance  t,  probably  arofe  from  cOnfidering  thd 
bargain  and  fale  as  a  leafej  as  it  was  often  called ;  be- 
caufe  no  leflee  of  a  term  could  receive  a  relcafe  of  thcf 
reveriion  before  his  aftual  entry  J,  the  ftatute  of  ufes 
not  operating  upon  fuch  a  conveyance.  But  when 
the  validity  of  this  mode  of  conveying  land  was  firlt 
eftablilhed,  in  the  i8th  of  J^mes  I.  (Cro.  Jac.  604)* 
the  courts  confidered,  that  by  a  bargain  and  fale  mad^ 
by  the  owner  of  the  land  inpjfejfton^  (this  circumftance 
Being  originally  held  requifite)  he  became  feifed  to  th^ 
ufe  of  the  bargainee  for  the  term,  and  then  the  ftatute 
veiled  the  poffeflion  in  him,  from  whence  he  derived  ^ 
capacity  to  take  a  releafe. 

The  great  diftinftion  of  the  common  liaw  betweeri^ 
things  which  lie  in  grants  and  things  which  lie  in  //- 
'^^^y  §>  IS  almoft  reduced  to  be  a  diftin^on  witho'Ut  ^ 
difference,  by  the  general  ufe  of  conveyances  by  leafe 
sind  relfcafe,  which  operate  in  the  manner  of  a  grdnt^ 
upon  things  in  livery. 

*  fi  Black.  Comra.  Aj)p.  N«  2.  +2  Mod.  25^; 

X  Litt.  fe^,  ^^,  •  ■       ^  See  Co.  Lkr9.  a^ 
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Alftoigh  Judge  Blackftone  treats  only  of  tTi'e  cori- 
Vcyancc  fey  Icafe  and  releafe,  as  derived  from  the  ftatute 
i>(  ufes,  yet  it  appears,  from  what  Lord  Chief  jbftic^ 
North  fays,  in  2  Mod.  251,  252.  that  it  was  not  aii 
unufual  mode  of  conveyance  at  common  law^  the'Uuee 
then  a£hially  taking  pofleffion  under  fiis  leafe ;  from 
which  praSice,  perhaps,  the  phrafe  of^  •*  leafe  and  re- 
leafe" came  to  be  applied  to  a  mode  of  conveyance  fo 
eflfenlialiy  different  from  that  of  t^e  ciommon  law 
which  bore  this  name. 

t.  1 88'-  (6.)  Tlie  cou'nfei  in  this  jpart  of  the  ar- 
gument faid,  a  cafe  had  happened  lately  at  Ni/t  Prius\ 
m  which  it  had  been  held,  that  a  plea  of  Tender  was 
not  fupported  by  evidence  of  an  offer  *  to  pay,  j/'.tbe 
creditor  would  give  a  receipt  for  the  money;*  in  which 
cafe  it  had  been  agreed,  that  you  cannot  compel^  ybiir 
creditor  to  give  a  receipt.  In  Viner  Abr.  tit.  A^quit^ 
idnce^y  A.  13.  it  is  faid  to  have  been  mentioned  at  the 
foils  in  Nov.  1738!  by  the  Matter  of  the  Rolls,  and 
igrccd  by  feveral  of  the  counfel,  that  in  no  cafe  payment 
may  Be  refufeds^  unlefs  an  acquittance  be  given.  The  cafes 
fiated  by  Viner  under  this  title,  (hew,  that  the  above 
laying  iis  to  be  linderftood  of  matters  o^  fimple  contraSi;^ 
for  iii  fihgie  obligations,  ftatutes  merchant,  and  debts 
fi-orri  the  crown,'  it  appears  that  payment  may  be  re- 
fufed,  unlefs  an  acquittance  is  given.  I  can  fuppofe'a 
itifficient'  reafon  for  this  rule  in  the  two  latter  cafes, 
be<:aufe  they  are  debts  of  record,  for  the  difcharge  oi 
w'hich  fome  fpecialty  fhould  be  averried  in  pleading  j 
the  fame  was  formerly  the  law  in  adliohs  on  fingle  ob- 
ligations :  But  fince  by  modern  ftatutes  and  praftice 
they  ai'e  put  upon  the  fame  footing  with  conditional 
X  obliga- 
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obligations,  in  point  of  pleading,  there  can  be  no  rea- 
fon  now  for  diftinguifliing  them  in  this  refpeft.  In 
fimple  contra£b,  the  doflrine  in  queftion  feems  to 
have  been  eftablifhed  in  very  antient  times,  as  may  be 
feen  in  two  cafes  in  the  reign  of  Richard  II.  cited  in 
Vin.  Abr.  tit.  Account^  P.  pi.  6  &  7. 

P.  207.  (P.)  This  doarine  is  fully eftablifhed  :  The 
notion  of  adverfe  poffejfton  contended  for  by  the  counfcl 
for  the  fitting  members,  feems  taken  from  cafes  of 
tenancy  in  common,  in  which  the  law  prefumes  againji 
an  adverfe  poilefllon,  unlefs  a£lual  oufter  be  proved ; 
as  in  the  cafes  of  Empfon  and   Shackleton,  5  Burr. 
2604.  2  Blac.  690.     Davenport  and  Tyrrel,  i  Blac. 
675.     Reading  and   Royfton,   Salk,  423.  and  L^ord 
Raym.  830.  and  in  a  late  cafe  of  Coppinger  and  Keat- 
ing in  B.  R.  Mic.  22  Geo.  III.  (not  reported)  in  which 
all  the  former  cafes  were  confidered.     But  in  other 
cftates,  there  is  no  fuch  prefumption  of  law.     Lord 
Mansfield  in  Proffer's  cafe,  Cowp.  218.  fays,  "  Some 
ambiguity  feems  to  have  arifen  firom  the  term  *  a£ludl 
oufter^  as  if  it  meant  fome  aft  accompanied  by  real 
force,  and  as  if  a  turning  out  by  the  (houlders  were  nc- 
ceffary  :  But  that  is  not  fo; — A  man  may  come  in  by 
rightful  title,  and  yet  hold  over  adverfely  withou<^ title: 
If  he  does,  fuch  holding  over,  under  circumftances,  wU 

be  equivalent  to  a^ual  oujfer. If  tenant ^«r  autre 

vie  hold  over  for  twenty  years  after  the  death  of  cejlui 
que  viCj  it  will,  in  ejedlment,  be  a  compleat  bar  to  tho 
remainder  man  or  reverfioner,  becaufe  it  was  adverfe  tQ 
his  title."  Prpffer's  was  the  cafe  of  a  tenancy  in  com- 
mon. 

6  P.  211* 
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P.  121 1.  (Qi)  Lord  Hardwicke,  in  the  cafe  of  Haw^ 
Lins  and  Chapel,  upon  a  queftion  of  a  refulting  truft^ 
fays,  '<  It  ricvei:  Was  allowed  inequity,  that truftees by 
poftpOning  or  accelerating  a  fale,  (hould  make  any  al« 
teration  in  the  intereft  of  the  cejlui  que  trujl*^  becaufe 
fuch  an  admiffion  would  be  putting  it  in  the  power-  of 
the  truftees,  by  fraud  or  collufion,  to  deflxoy  die  whole 
intention  of  a  teftator,"  i  Atk,  623. 

I  have  not  been  able  to  find  any  cafe  eftabliihing  the 
pofltion  laid  down  by  the  counfel  for  the  petitioners, 
^that  under  fuch  a  will  as  Lord  Feverfham's,  the  obliga« 
jtion  of  offering  to  a  particular  purchafer,  gives  the  be- 
neficial intereft  in  the  tnift,  to  fuch  intended  purchafer* 

P.  212.  (R.)  In  the  cafe  of  Allen  and  Sayer,  2Vern* 
368.  a  doctrine,  apparently  different,  was  eftablifhed  by 
Lord  Chancellor  Somers.  There  was  a  devife  of 
lands  to  truftees  to  pay  debts,  then  to  the  plaintiff^  (ah 
in&nt)  and  his  heirs  $  the  defendant  entered  on  the 
eftate,  and  levied  a  fine;  five  years  paft;  the  plaintiff 
brpught  an  gedment  as  foon  as  he  attained  his  full 
age,  but  was  barred  by  the  fine  and  non-claim.  He 
then  brought  his  bill  in  Chancery  fot  relief,  where  it 
was  determined,  that  although  the  fine  and  non-daim 
]was  a  good  bar  at  law,  the  legal  eftate  being  in  the 
truftees  vAio  were  of  full  age  and  ought  to  have  enter* 
ed,  yet  the  plaintiff  ought  not  to  fuffer  for  their  laches^ 
being  then  an  infant,  and  having  purfued  the  proper 
remedies  fince  attaining  his  majority;  that  the  fine 
Ihould  not  run  upon  the  truft  during  the  minority : 
And  therefore  pofTeffion  was  decreed  to  the  plaintift 
and  an  account  of  the  profits* 
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^  The  ^hore  cafe  &  not  nientioned  or  xtfcrrcdf  t<x,  hi 
0at  of  the  £aft  Ifuiia  Compaay :  The  cafe  referred  tc^ 
^y  Peen^  Willianis^  is  tihat  of  the  Earl  md  Counted  (^ 
Huntu^gdofl^  in  which  t^rd  Chancellor  JParker  was  of 
.  0{umon>  )>ut  did  not  determine  the  pdnty  that  a  fine  and 
tioii^claun  fliould^  in  &vour  of  a  purchafec^  bar  a  tnift 
terni^  though  the  Ctjiui  qui  trufi  was  ait  Uifant» 

Perhaps  upon  an  examination  of  the  true  principlei 
of  tbefe  dedfions^  it  will  he  found  that  they  are  not  con- 
iradidory.  It  is  a  principle  of  equity^  that  tS a  ftrangef 
Mters  upon  an  infant's  eftatfy  and  recei^^e^the  profits^ 
lie  fliall  be  looked  tq>on  a$  a  triiftee  fef  the  mfeafe. 
(2  Vern.  342.  and  i  Verm  ^5.)  The^feo^Affim 
txvA  Sayer  is  not  fully  ftated  in  the  report,  but  it  feems 
to  have  fallen  within  this  princifJe,  the  defen&nt  there 
being  ordered  by  the  decrae^^  account:  It  i&  adopted  s^ 
fiich  in  X  Equhy  Cafes  Abridged,  281.  b  die  Eari  of 
Huntii^bn^s  cafe,  the  opinion  was  infm^urafafur* 
thaferi  In  the  cafe  in  P.  Williams,  the  Chancellof 
£iys,  he  cannot  fet  afidc^  the  plea,  fhi^  difendanti  being  in 
hodefiklu  So  diat  the  dodhine  in  all  of  them  is  e<m- 
fiftent,  vAncn  considered  as  eftabtiftutg  the-  Sowing 
dIftin£Hoa:  vvl.  Where  tbe^  part^ba?  ndt  ty  hisMwif 
^incroached'  upon  the  iniknt's  efliatft,  but?  is  tneteiy 
paffive  in  the  acquifitioR^  of  diat  defence  whicbtthe  e^ 
jl'ux  of  time  gives  him  ;  or  if  he  has  acquired  a  pbfitivi^ 
right  of  poflelSon  by  his  own  acik,  fy  honfftnitimsj  uk 
either  cafe  the  title,  fball  not  be  difturbed,  and  the  eSkdt 
of  die  limitati<m  (hall  be  abfelute.  But  where  the  foun- 
dation of  the  title  is  tortious,  by  the  part^-s^own  a£^  Ynff 
(balliiotbeallowed  inequity  to  avail  himfdf  of  the  dkSt 
of  a  legal  limitation  in  a  legal  eftate,  againft  the  equi^ 
|abk  or  beneficial  owner  Jut^  He  fliall  be  in  the  (ame 
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ikuaiion  in  iqaity,  with  refpeft  to  an  equhabk  eftate^ 
as  he  would  be  in  at  /tf«;,in  the  fame  circumftances,  with* 
refpedl  to  a  //j^«/eftate|  For  if  the  infancy,  (the  gift  06 
the  cafe)  could  come  properly  before  the  court  of  law^. 
in  the  legal  queftion,  die  period  oS  limitation  in  focli 
cafes  would  be  no  defence.  If  I  am  right  in  theft  ob^ 
fcrvations,  the  pofleffion  of  the  burgage  in  queftion,  by^ 
Mr.  Duncombe  and  his  family,  is  within  the  reafon  of 
the  judgment  in  P.  Williams;  being  a  poffeffion  de- 
volved upon  himt  without  any  tortious  a£l  of  incroach- 
ment  upon  the  infant's  eftate,  and  therefore  capaUe  of 
cpnfirmation  by  length  of  time,  even  againft  ^e  clainr 
€>finfency. 

P-  ^35*  (SO  J«<ifgc  Blackftdne  fpeaks  wi&  remarkr- 
able  caution  on  this  fubjed  j  he  fiiys,  **  a  deed  muft  be 
written,  or,  I  prefume^  printed.** 

Lord  Coke  in  another  jdace,  (Co.  Lit.  35.  h.y  ufe# 
lile  &me  expreffions  as  thofe  cited  by  the  counfel,  and' 
refers  to  cafes  in  the  year  books  as  his  authonttes  for 
profcribing  the  feverat  materials  enumerated,  as  wood, 
Hone,  leather,  &c. — The  cafe  in  which  wood  is  pro-* 
fcribed  is  curious,  on  which  account,  as  it  is  fhort,  I 
tranfcribe  it  from  F.  N.  Be  283.  **  If  a  man  make  « 
tally ^  and  make  bond  thereupon,  and  feal  and  deliver  it 
9S  his  deed,  yet  it  ffaall  not  bind  him,  bat  he  may  plead 
againft  the  feme,  that  he  owed  him  nothing,  or  m^ 
wage  his  law.  For  an  obligation  ought  to  be  made  in 
writing  in  parchment  or  paper,  and  not  written  on  any 
piece  of  wood,  as  a  tally  is."  Fitzherbert  cites  the  cafe 
from  25  Edward  III.  40.  and  other  year  books  of  tl^t 
fame  antiquity^ 
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p.  252.  (T.)  By  9  &  10  Wm.  m.  ch.  25.  (ca,  58, 
"f^^  All  vellum  parchment  and  paper  herein  befpre  charge 
cd,  {hall,  before  any  of  the  matteirs  or  things  hereinbe- 
fore mentioned,  be  thereupon  engrofled  or  written,  be 
firjft  brought  to  the  head  oflSce  fpr  the  faid  duties  to  bo; 
ftamped  and  marked  &c"  —  By  fe£|:.  59  (which  alfa 
adds  a  penalty  of  ten  pounds  to  ^ny  informer,  on  any 
who  write  on  vellum  &c  before  it  be  ftamped) — ^^  if  any 
cleed  inftrument  or  writing  whatfocver  by  this  a£k  in- 
tended to  be  ftamped  as  aforefaid,  fhall  contrary  to -the 
true  intent  and  meaning  thereof  be  written  or  engrofled- 
l?y  any  perfon  or  perfpns  ^J^atfoever,  upon  any  veUum^ 
parctkment  or  paper  not  marked  or  ftamped  ^c^ording^ 
to  this  aft,  or  upon  vellum  parchment  or  paper  marked 
or  ftamped  fpr  a.  lower  duty  as  aforefaid;  That  thea 
^d  iif  every  fuch  cafe  there  fliall  be  due  anfwered  an4 
paid  to  his  majefty  his  heirs  pr  fucceffors,  over  an4 
a^bove  the  duty  aforefaid,  for  eyei-y  fucji  dec4  inftrument 
9r  writing  the  fum  of  loU ;  And  that  no  fucl^  ^ecor^. 
deed  inftrument  pr  writing  fliall  be  pleaded  pr  given  ii\. 
evidence  in  aqy  court  or  admitted  in  any  court  to  bq 
good,  ufeful,  or  ?iyailable  in  l?iw  or  equity,  until  as. 
well  the  faid  duty  as  the  faid  fum  of  ten  pounds  fliall 
be  firft  paid  to  the  ufe  qf  his  majefty  ^ijs  Jieirs  o^  fuc^. 
ceflbrs,  and  a  receipt  produced  for  the  fame  under  thq 
hand  or  hands  pf  fome  of  the  officers  which  fliall  be 
appointed  to  receive  the  duties  abpvementioned,  an4 
^ntil  Ae  vellum  parchment  or  paper,  on  which  fucH 
deed  inftrument  pr  writing  fliall  be  written  or  made, 
fliall  be  marked  or  ftamped  with  ^  lawful  mark  ot 
i^sjmp  or  with  double  marks  or  ftamps  according  to.  this 
aft.     And  the  proper  officers  are  hereby  enjoined  and 
^9quira^9  upon  payment  ^r  tender  of  the  &id  duty  and 
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the  fum  of  lol,  to  give  a  receipt  for  the  fame  and  to 
mark  or  ftamp  the  faid  vellum  parchment  or  paper  with 
the  mark  or  ftamp  that  fhall  be  proper  for  fuch  deed 
inftrument  or  writing  refpeftively.'* 

By  thefirft  ftampaftsW.  &M.  ch.  21.  f.  11.  the 
penalty  for  writing  on  paper  &c  before  it  is  ftamped 
is  500 1,  and  the  fubfequent  penalty  to  the  King  is  5  !• ; 
in  other  refpeds  that  feSion  is  the  fame  as  that  above 
recited. 

By  I  Ann.  flat.  2*  ch,  22.  fee.  2.—-—"  if  any  perfoti 
fhall  write  any  matter  or  thing  in  refpeft  whereof  any 
duty  is  payable,  on  any  vellum  &c  whereon  there  fhall 
have  been  before  written  any  other  matter  or  thing,  in 
refpeft  whereof  any  duty  was  payable  by  the  faid  ads, 
before  fuch  vellum  Sec  fhall  have  been  again  marked 
or  ftamped  J  or  fhall  fi-audulently  erafe  or  fcrape  out 
the  name  of  any  perfon  or  other  thing  written  in  fuch 
writing  as  aforefaid,  or  fraudulently  cut  tear  or  get  off 
any  mark  or  ftamp  from  any  vellum  &c  with  intent  to 
ufe  fuch  ftamp  for  any  other  writing,  in  refpeft  whereof 
any  duty  fhall  be  payable  5  In  every  fuch  cafe  every 
perfon  fo  offending  fhall  forfeit  the  fum  of  20I.  with 
full  cofts  of  fuit."  By  the  fedlion  following  it  is  declared, 
that  the  offender  againft  this  afl:  fhall  likewife  incur  all 
other  forfeitures  and  difabilities  which  he  would  have 
incurred,  if  he  had  been  convi6led  of  writing  contrary 
to  the  faid  ads  on  any  vellum  &c  not  ftamped  accord- 
ing to  the  faid  acas-VThe  title  of  this  ad  is  '^  for  pre- 
venting frauds  in  her  majefty's  duties  upon  ftamped 
vellum  parchment  or  paper." 

The  fhit.  12  Ann.  ftat.  2.  ch.  9.  feft.  25.  has  a  fimi^ 
lar  provifton,  almoft  in  the  fame  words  as  9  &  IQ  W* 
(II*  ch.  25. — So  latino  IX  Geo.  L  ch*  33*  fed.  &•    In 
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this  and  the  precc4ing  ftatute,  the  cxprcffipn  is  ^?  ^^^ 
fuch.  matter  or  thing  fliall  be  available  In  law  oj:  eguity^ 
or  be  given  in  evidence  or  admitted  in  any  cQurt,  unleT; 
as  well  the  faid  duty  hereby  charged"  as  the  penal(]| 
of  5I.  be  paid  at  the  ftamp  ojQEce. ' 

The  ftat/izGeo.  I.  ch.  33.  which  y^as  made  for  |^ 
term  of  years,  is  made  perpetual  by  23  Geo.  IX*  ch.  ZS* 
fedi.  2.— By  30  Geo.Il.  ch.  19.  fe£l:.  25.  the  powers 
and  penalties  of  former  afts  are  continued  upon  tj^g 
duties  of  that  zSty  and  a  fimila^  9^V^!^  \^  M^^^F^  ^ 
the  fubfequent  fiamp  a£ts. 

P.  254.  (U.)  It  is  curious  to  compare  ^9  line  pf 
argument  followed  upon  this  pccafipp,  with  that  of  the; 
bownton  caufe  reported  by  Mr.  Douglas  (Se^  bi|' 
Vol.  I.  p.  222, 223) .  The  counfel  for  the  fitting  men^« 
bers  now  urged  as  an  argi^ment  in  their  fayqu^,  thoi^ 
circumfiances  of  occafionality,  which  in  the  forme^ 
cafe  had  been  ftrenuoufly  denied  in  defence  of  the  fWQ 
frde,  or  at  leaft,  in  defence  of  a  fimilar  intereft.  I^ 
was  then  faid,  that  the  grantees  might  take  pofleffion 
of  the  land,  recover  the  profits  in  ah  a£Uon  for  moriey 
had  and  received,  or  the  deeds  in  trover  or  by  bill  in^ 
equity. 

After  having  feen  the  principles  here  alluded  to, 
upon  which  many  leading  ppints  in  this  caufe  were  con- 
ducted, and  the  latitude  acquiefced  in*,  it  may  perhaps 
raife  furprife  in  fome  readers  to  find,  on  the  other  h^d^ 
fo  great  reftri£lion  mutually  obferved,  in  the  e3ca£t.an4 
minute  inquiries  into  the  title  of  fome  of  the  votei:s« 
After  admitting,  that  a  conveyance  may  be  mad^  fcr 
IU)  other  purpofe  but  that  of  voting,  and  that  a  pofifi* 

•  §eep.84i,  «^3, 
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fian  under  it  is  pot  peceflafy,  it  fepins  ipconfifleht  to 
r^uire,  in  the  fame  c^i^fe,  as  much  nicety  in  the  proof 
of  real  title,  as  upon  the  trial  of  an  eje£^ment ;  al- 
though in  cafes  of  the  occ^fional  conveyances,  where 
no  pofleffion  is  had,  fome  proof  of  title  muft  necefla- 
rily  be  given,  in  order  to  identify  the  burgage.  Per- 
haps, there  may  be  no  pfitnce  in  faying,  (^  the  judges 
have  faid  upoji  common  recoveries^  fince  they  hav^  ven- 
tured to  fpeak  out  upon  the  fubjed)  that  the  fyftem 
Tcquirts  the  a^or/s  fabula  to  fuftam  tb^ir  parts  with 
propriety :  Haying  eftabliflicd  a  formal  mode  of  repre- 
fentatipn,  it  i^  neceflary  to  preferve  the  formalities  in 
full  force,  as  a  compenfation  for  the  want  of  fubftance. 
Jf  fomething  like  this  were  not  underftood  upon 
tjiefe  occafions,  it  might  be  faid,  that  as  to  proof  of 
title,  if  the  grantor  and  grantee  of  any  property  are 
Satisfied  upon  the  fubje£l,  no  others  pan  have  caufe  to 
complain ;  as  in  cafes  of  corporate  rights  of  voting, 
it  might  be  faid  in  the  fame  manner,  that  if  burgeiles 
are  acknowledged  by  their  corporation  to  be  properly 
qualified,  their  defe£t  pf  title  can  be  of.  no  concern  to 
others  in  the  exercife  of  an  incidental  right  belonging 
f o  it.  Yet  here  top,  Committees  of  eledion  allow  of 
a  Ariik  inquiry  into  title.  I  thin]c  Mr.  Dpuglas,  in  a 
lip$e  upOji  the  cafe  of  Peterborough  %  has  mentioned 
the  trap  reafon  by  which  this  p^afitige  is  fecretly  dired- 
^4*  ^*  the  privilege,  of  voting  muft  be  prefumed  to.  be  • 
the  obje£l  in  contemplation  at  the  time  of  acquiring 
the  right.'*  The  natural  judicature  therefore^  for  in- 
quiring into  this  right,  is  the  Comipittee  of  ele^on, 
ai^d  tjieir  power  being  only  judicial  and  dubordinatey 
they  caxmot  aboliih  abufes  epdfting  in  the  law  f  Ihey  qzxi 

c .  ?  Vol.  ni.  p.  i4j» 
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only  apply  legal  modifications  ;  die  effedual  remtdf 
muft  proceed  from  the  legiflature. 


P.  256.  (V.)  In  Strangers  Reports,  Vol.  I.  p.624« 
tbe  Bifhop  of  Chefter's  cafe,  a  patent  produced  in  evi- 
dence, bad  not  been  duly  ftamped  at  the  time  of  bal- 
ing, or  at  the  time  when  it  was  firft  produced ;  and  tbe 
whole  court  were  of  opinion,  it  was  proper  evidence, 
being  ftamped  at  tbe  time  when  it  was  produced  at  tbe 
trial ;  For,  they  iaid,  the  aft  never  intended  to  av(ud 
deeds  that  were  not  ftamped,  but  only  to  add  a  penalty 
to  enforce  the  duty,  and  here  tbe  penalty  had  been 
paid. 

Perhaps  the  expreffion  ^  firft  produced^  in  the  above 
cafe,  refers  to  the  praftice  mentioned  by  the  couniel  for 
tbe  fitting  members  in  p.  255*  In  the  fame  Reports^ 
P«  5759  ^^  716,  are  cafes  wbicb  put  the  fame  conftruc- 
lion  upon  die  ftamp  afts  as  in  tbe  Biftiop  of  Chefter*^ 
cafe ;  in  the  former,  of  thefe,  the  want  of  ftamp  at  diQ 
trial,  being  fuppUed  before  the  motion  for  a  new  trial, 
which  was  occaiioned  by  this  defeft,  was  not  thought 
tQ  be  fu^cient  Cfiule  for  a  ne^  trial. 

P.  257.  (W.)  By  the  rule  of  law,  a  man  is  not  to 
fuSer  any  diiadvantage  by  not  having  tbe  pc^fisffion  rf 
a  deed,  which  regiains  in  coyrt  upon  zfrofert^  but  may 
nuike  any  ufe  of  it  in  pleading,  th^t  his  cafe  re(|uires. 
Litt.  Se<a^375.  Co.  Litt.  231.  b.  By  analogy  to 
this  rule,  therefore,  the  fitting  members  ought  not  to.* 
lofe  any  benefit  they  might  be  lawfully  intitled  to,  by 
^  produftion  of  diefe  deeds, 
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P.  258.  (X.)  In  Co.  Litt.  171.  b.  a  deed  is  defined 
to  be  ^^  an  inftrument  confifting  of  three  .things,  viz, 
writing,  fealing,  and  delivery,  comprehending  a  bar- 
gain or  contra£l:  between  party  and  party."  It  appc^s 
by  Co.  Litt.  36*  a,  that  every  delivery  of  a  deed  is  an 
chjolute  delivery,  according  .to  the  tenor  of  the  deed, 
unlefs  the  contrary  be  expreffed  at  the  time.  The  au- 
thorities cited  in  Com.  Dig.  tit,  Faiu  A.  3.  fhew  the 
fame  thing.  When  a  conditional  delivery  is  exprefled,. 
that  for  a  time  fufpends  the  operation  of  the  writing  as 
-9^  deed^  and  it  r?main§  an  efcrow^  Perkins,  fcft,  lag* 
^  Black.  Com.  3o'7t 

P.  268.  (Y.)  The  following  cafe  in  5  Burr,  2673« 
\^  very  applicable  to  this  queftion.  An  aftion  for  the 
penalty  given  by  i  Ann.  ftat,  2»  ch.  22.  f.  2.  *  was 
brought  againft  one  Babb,  who  in  1760  executed  a 
letter  of  attorney,  on  proper  ftamps,  to  two  perfons 
for  the  puj;pGfe  of  receiving  a  debt;  the  execution  was 
attefted  by  two  witnefles,  and  one  of  the  attornies  had 
dpmanded  payment  without  efFefl:.  Babb,  in  1 769,  erafe4 
from  this  paper  the  names  of  the  fprm^r  attornies,  the 
ijate,  and  the  names  of  t}ip  witpeffes,  aa4  again  fealed 
^nd  delivered  (h?  f^me  paper  with  the  fame  ftamp,  there- 
by making  J.  S.  (a  different  perfon,)  his  attorney;  wbicH 
ye*execution  was  attefted  by  two  other  perfons,  whofe 
names  and  that  of  J.  S.  were  written  upon  th^  erafurcs, 
Ifs  was  the  new  date  of  I769t 

The  judges  of  the  King's  Bench  were  clearly  of 
9pinion,  that  Babb  had  incqrred  the  penalty,  and  ac-t 
^ordingly  the  plaintiff  had  judgment^ 

It  feems  to  me,  that  the  argi^ment  upon  the  Stamps 
||£ts  in  t|ie  cafes  of  Scott  apd  Goodfellow^i  may  be  re- 
•  fee  before,  p.  gxi, 

4uc€4 
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dbced  to  this  ftate :  Either  the  firft  grant  conveyed  tlie 
land)  or  it  did  not ;  if  it  did,  new  ftatnps  alone  would^** 
not  be  fufHcient  to  convey  the  land  from  the  original 
grantor,  but  the  conveyance  fhould  have  proceeded 
from  the  firft  grantee.  If  it  did  not,  then  the  firft 
ilamp  was  fufScient,  becaufe  it  was  a  new  gr^mt  to  the 
prefent  voters ;  for  the  Stamp-a^  can  hardly  be  con^ 
fhrued  to  require  payment  of  a  new  duty,  for  the  alteV 
ration  of  ineflb^ual  words  in  a  deed* 

^<^^45-  (^0  InPigot's  cafe  xi  Repj  27.  a.  it  waft 

determined,  that  "  deeds  may  be  avoided  by  erafurtf 
interlining  J  or  other  alteration  in  any  material  party  un-» 
lefe  a  memorandum  is  made  of  it  at  the  time.'*  This 
and  many  other  cafes  there  cited  (in  particular,  Ma^* 
thewfon*s,  in  5  Rep.  23.)  lay  down  tivis  kw  fir  th$ 
-benefit  of  an  obligor  \  it  is.&id,  iuch  deeds  maj  \e  avoided 
by  pleading  non  eji  faSlum.  The  cafes  fuppofe  an 
obligor  to  take  this  advantage  in  an  a£Uon  brought 
againft  him;  ]but  I  have  not  met  with  a  cafe,  in  whicb^ 
as  between  third  perfons,  this  do£bine  is  eftablifhed, 
Perkins  tit.  Deeds^  feft.  122,  and  128.  feys,  thefe  cir- 
cumftances  Txtjujpicious.  In  the  refolution  of  the  court 
in  Leyfield's  cde,  10  Rep.  92.  b.  it  is  faid,  ^  Every 
deed  ought  to  approve  itfelf 

^  Firft,  As  to  the  compofition  of  the  words,  to  be 
fufficient  in  law ;  and  the  court  (hall  judge  of  that. 

"  Secondly,  That  it  be  not  razed  or  interlined  int 
material  points  or  places;  and  upon  that  alfo  in  antient 
time  the  judges  did  judge  upon  their  view  the  deed  to 
be  void — ^but  of  late  times  the  judges  have  left  thatto 
be  tried  by  the  jury,  i.  e.  whether  the  rafmgor  inUrlin^ 
nig  were  before  the  delivery n^\ 

The 
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*  The  old  law  npon  this  fubjeft  was  \rety  ftrlft,  a^ 
«ippears  by  Fleta,  lib.  6.  c^.  34.  ^  Apparcf e  autem 
4ebet  omnis  cartas  in  primal  ioi  figurst,  abfque  omni  vi- 
tuperatione^  rafuri,  vel  canccQatura ;  caliimfiio£uilit 
Vcr6  fcripturam  in  judicio  proferre,  non  convenit. 
Sunt  tamen  quaedam  ini  fcriptis^  quae  levem  inducOiftt 
p]itsiWmptionei^>  &hU}ufinod}levia  vitia  vinci  poteruAt 
iper  veraxn  teftium  psohzxxotstttii  it  ptr  patriam ;  ut  ft 
in  ibriptura  inveniatur  diveriitas  calami,  vel  atramentP, 
tcl  manfls. *^ 

P.  264.  (AA.)  By  10  Geo.  III.  ch.  16.  f.  25. 
|G«nviile''8  bift}'  it  is  cnaa©d,  ^  T6at  tf  theCom- 
mit^tt  come  to  any  Fcfdution  befides  the  final  dete^ntP^ 
Mdoiv  they  may,  if  they  thi^k  fit^^  report  it  to  thi& 
ttoviSsfhr  their  opinion^  at  the  fame  time  with  the  othei!  \ 
and  the  Houfe  piay  confirm  or  difagree  with*  fuch  refo* 
ktion,  and:  make  fuch  orders  thereon»  as  to  diem  flialj 
fccmproper.**  It  may  be  doubted,  how  for  a  refolur 
tioa  like  that  in  queftion  is  within  tiie  defcription  of 
tiiiis  ieSiony  becaufe  it  does  not  feem  to  be  one  of  thofc 
iqK>n  which  die  Houfe  is  to  give  their  opinion*  Ixi  the 
cafes^of  Shcfiprfiam  in  1770^  35  Joum*  69,  70,  ro2.-** 
o£  Sfaaftefbttry,  2  Doug.  £Ue&.  3^1.  and  of  Hindon^ 
r  Doug.  177.'  die  refdutions  were  fuch  as  called  for 
the  opinion  of  the  Houfe,  itquiritig  its  aififtance  tb 
cairy  them  into  effeSr. 

P.  269.  (BB.)  The  name  df  this  cafe  was  Gou^ 
mA  Cecil:  One  of  the  gentlemen-  who  was  counfel^  ik 
ifliis  caufc,  has  favoured  the  ^th  the  follb\vixig  ffete  6f 
It :-  It  was  an  aSioh  6n  a  bondi  tt-fed  at  the  Cqmriioil 
llcasikttag^after  EaflcrTehnh^<7g4;  the  ftbfcribing 
^'  3  witnefs 
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ivitnefs  being  dead,  this  plaintifF's  counfel '  called  % 
tt^itnefs  to  prove  his  hand- writing ;  and  the  judge  who 
tried  the  caufe,  being  of  opinion  that  this  was  not  fiif»i 
ficient,  without  proving  at  the  fame  tinie  the  hand<* 
writing  of  the  obligor,  called  upon  the  counfel  for 
fuch  proof;  and  upen  their  not  being  able  to  produce 
it,  direfted  the  plaintiff  to  be  nonfuitpd.  In  Trinity 
/Term  it  was  moved  to  fet  afide  this  nonfuit,  and  the 
court  decided  that  the  judge's  opinion  was  wrongs  tha( 
the  plaintiff  had  produced  the  proper  evidence  in  fuch  a 
cafe,  and  accordingly  fet  afide  the  nonfuit. 

.  P.  272.  (CC.)  This  c^e  is  reported  under  the  name 
of  Lowe  and  JoUiffe^  though  for  a  different  point,  ixL 
I  Black.  Rep.  365.  At  the  trial  the  three  lyitne^  ta 
the  will,  and  two  to  the  codicil,  and  the  fervants  of  the 
family,  fwore  to  the  teftator's  infanlty  at  the  time  of 
making  the,m.  It  does  hot  appear  in  the  report,  that 
any  objeAion  was  made  to  the  examination  of  the 
counter-evidence,  which  finally  determined  the  verdid; 
the  witneffes  did  not  deny  their  atteftations  according 
to  this  report.  Lord  Mansfield,  in  the  cafe  of  Abbott 
and  Plumbe,  Doug.  Rep.  p.  206.  fays,  ••  It  was 
doubted  formerly,  whether,  if  the  fubfcribing  witaeis 
^enies  the  deed,  you  can  call  other  witnefles  to  prove 
it :  But  it  was  determined  by  Sir  Jofeph  Jekyll,  in  a 
c^ufe  which  came  before  him  at  Chefter,  that  in  fuch 
cafe  other  witnefles  may  be  examined ;  and  it  has  often 
been  done  fmce."  In  the  cafe  of  Pike  and  Badrnqring 
(before  Sir  Jofeph  Jekyll's  time),  cited  in  Stra.  10969 
all  the  witnefles  to  a  will  denied  their  hands,  and  the 
^ourt  admitted  other  evident  to  contradid  them,  upcm 
which  the  will  was  fupported.    In  the  ftate  of  diiscafe 
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in  the  law  of  NiJiPrius^  260.  it  is  faid,  that  the  court 
cbh'ged  the  party,  againft  his  inclination,  to  call  the 
fubfcribing  witnefles  firft.  Another  cafe  of  the  fame 
fort  ( Auftin  and  Willes)  is  there  cited. 

P.  275.  (DD.)  While  the  counfel  were  arguing  this 
point,  they  were  a(ked  by  a  member  of  the  Committee, 
if  there  was  not  a  cafe  reported  in  which  it  was  held, 
that  one  who  thought  himfelf  under  an  obligation, 
which  was  honorary  only  and  not  binding  in  law,  to 
pay  the  cofts,  could  not  be  a  witnefs :  One  of  the 
counfel  anfwered,  that  if  there  were  any  fuch  cafe,  this 
law  was  not  eftablifhed  by  modern  pradlice.  I  have 
feaxched  for  the  cafe  alluded  to,  and  fuppofe  it  to  be 
that  of  Fothenngham  and  Greenwoody  1  Stra,  129-  in 
which  the  above  doflrine  is  faid  to  have  been  followed 
by  Lord  Chief  Juftice  Pratt  at  NiftPrius. 

P.  278.  (EE.)  This  ftatutedireas  the  polls  of  con- 
tefted  eleftions  in  counties^  to  be  regularly  taken  by 
clerks  appointed  for  the  purpofe.  But  there  is  no  ex- 
prefs  provifion  (that  I  know  of)  for  this  regularity  in 
towns.  The  6th  feSion  of  this  a£l  may  be  conftrued 
to  imply  it,  by  requiring  all  mayors  and  other  officers, 
who  take  an  eledion,  *'  to  give  copies  of  the  poll  taken 
at  fuch  eleftion,"  to  thofe  who  defire  it,  paying  reafon- 
ably  for  the  copy^  But  as  this  claufe  inflidls  a  penalty 
of  500 1.  for  every  offence  contrary  to  the  ftatute,  it 
would  in  this  refpeft  be  underftood  by  the  expreffion 
*'  thepollj*  to  require  copies  to  be  given,  only  when 
a  poll  was  in  faft  taken  in  writing.  The  flat.  19  Geo. 
11.  cb.  28.  regulates  only  the  eleftions  for  towns  that 
are  counties  s  but  in  this  alfo  the  diredion  for  taking  a 

poll 
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poYtinturittng  is  by  implication  fromfeft.  6.  by  wMcft 
the  returning  ofEcer  is  direSed  **  to  allow  a  cheque- 
book for  every  poll-book  for  each  candidate."  Per- 
haps it  may  juffly  be  inferred,  froni  the  want  of  art 
cxprefs  provifion  for  this  purpofe  in  the  ftatutes,  cou- 
pled with  the  long  ufage,  that  by  law  the  returning  of- 
ficers are  officially  bound  to  take  a  poll  m  writing. 
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refufed  to  receive ;  That  at  the  clofe  of  the 
poll  he  declared  the  numbers  to  be,  for 
Lord  Oflbry  1050,  for  Mr.  St.  John  974, 
for  the  petitioner  973,  and  falfely  made  the 
return  in  favour  of  Ae  two  former; 
whereas  of  the  votes  received  by  the  flieriflF 
the  petitioner  had  a  greater  number  than. 
Mr.  St.  John,  and  ought  to  have  been  re- 
turned in  his  ftead ;  therefore  praying  that 

*  ifie  faid  falfe  return  imight  be  amended  ♦. 
When  the  above  petition  was  read  in 

j.the  Houfe  [M^J  25) ,  it  produced  a  debate 
upon  the  efFeft  of  aji  order  mgde  in  the 

.beginmng  of  the  fame  day,  whereby  elec- 
tion petitions  were  .arriahged  in  four  dif- 
ferent clafles',   according    to  which  they 
were. to  have  priority  of  appointment.'. 
I.  Th6{e  complaining  of  double  returns. 

.      2,  Thpfe  concerning  members  return^ 
foi:  two  places. 

3.  Thofe  complaining  of  returns  only. 

4.  All  other  petitions  (A). 

It  Was  iaid  on  one  fide  of  the'Houie, 
^  t^at  the,  above  petition  was  againft  the 

—    '         ♦Votes,  25  May,  p.  19. 
'  ""   '^  return 
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return  only^  which  was  denied  on  the  other* 
The  debate   was    concluded  by  negativ- 
ing the  following  motion,  viz. 
'  T!hat  the  faid  petition  does  not  relate  to  the 
return  only. 

In  confequence  of  this  dccifion,  the  pe- 
tition was  placed  in  the  third  clafs,  and 
took  its  turn  of  appointment  accordingly. 

Another  petition  of  freeholders  in  the 
intereft  of  Lord  Ongley  againft  Mr*  St* 
John,  on  the  merits  of  the  election,  was 
prefoited  to  the  Houfe  on  the  3d  of 
June,  and  ordered  to  be  taken  into  confi- 
derationon  the  12th  of  Oflober,  in  the 
regular  courfe  of  petitions  on  the  merits* : 
But  this  order  paffed  after  much  debate  in 
the  Houfe,  occafioncd  by  the  delire  of  Mr. 
St.  John's  friends,  to  obtain  an  order  for 
taldng  the  latter  petition  into  confjdera- 
tion  at  the  iame  time  with  that  of  Lord 
Ongley,  a  motion  being  made  for  this  pur- 
pofe.  It  was  oppofcd  upon  the  ground  of 
the  diftinflion  between  trials  of  the  merits^ 
and  of  the  return^  which,  it  was  faid,  ne-? 

-  ♦  Votes,  3  June,  p,  136. 

Y  3  ccffarily 
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ceffiuily  required  a  reparation  of  tfie  oav^. 
(B.) 

Afterwards,  on  the  laftday  for  receivuig 
ele^on  petitions,  a  petition  was  pfeiented 
to  the  Houfe  from  certain  freehojlders  of 
Bedfordfhire  in  the  intergft  of  Mr.  Sf .  Jolm, 
fetting  forth,  in  anfwer  tQ  Lpr4  Ong\?y\ 
petition,  that  fevcral  votes  fpecifi^  in  tti^> 
,  petiticai,  which  had  bjeen  given  for  tfe?  two 
fitting  members,  were  entered  ou  the  poH. 
to  hav^  been  given  for  Lord  Ongley— ran^ 
praying  redrefs.  It  was  moved  to  refer 
this  petition  to  the  Ccwnmittee  upon  ]lrQrd^ 
Ongley's :  Some  members  thou^t  it  xWBr 
gular  to  admit  petitions  of  this  Ibrt  in  b^ 
halfofjffwg  members y  and  therefore  opi 
pofed  the  motion,  alled^ng  lliat  the  dect 
tion  Committee  would  neceflEarily,  and^  c£ 
f  ourfe,  alIo>v  to  the  fitting  member  in  his 
defence,  the  advantage  of  thofe  circum-. 
ftances  contained  in  the  petition,  if  liiejp 
^ould  be  thought  proper  for  his  defence* 
Others  contended  for  receiving  tlie  pejdtiQJl 
and  referring  it  exprcfely  to  the  Comimittee> 
becaufe  that  would  oblige  them  to  inquire, 
into  the  fa6ts,  and  not  leave  the  inquiry  to. 

their 
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their  d^fcretion  (C).  At  length,  the  mem- 
ber whp  prjefented'  this  petition,  thoaght 
prqper  tQ  vyit|idraw  it. 

Y[\\^  tjiis  eaufe  camp  on  before  the 
Coipmittee,  the  petition  being  read,  th? 
cqi^nfel  for  the  petitioner  opened  their 
cafe :  They  infifted  chiefly  upon  the  cir- 
cupfiftances  alledged  with  regard  to  Lugf- 
4e|i,  and  proceeded  to  call  the  evidence  ii| 
fupportofthepi,  Thepoll-bool^of  thehun- 
4rpd  of  Stolon  was  read,  in  which  it  ap-^ 
5e^e4  that  Wiliiaro  Lugfden  had  voted  for 
J^^d  Qfory  and  St.  ^obn^,  after  whicl^ 
^ey  called  Lor4  Ongley's  check-clerl? 
for  that  bvmdre4aj[;ip  order  tq  proy^e  thg' 
n^^JCta^^e  of  tl^  ^bove  entry :  Hereupon 
^  cpunfel  for  the  fitting  member 
Xao^  an  objeiQtion  to  the  conipetency  of 
the  evidence. 

T^h^y  contended,  That  ^  inquiiy  into 
^  ^ate  of  any  vote  in  the  poll,  is  an  in- 
quiry i^ito  the  tmrits  of  the  elef^ion  3  That 
t^rgfore  any  evidence  to  that  ciFeft  muft 
be  improper  in  the  trial  of  a  gueftion  on 
^jyprn  only ; '  That  although  this  point 
came  before  the  Committee  with  fome  fort 

¥4  of 
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of  prejudication  by  the  Houfe,  yet  their 
order  of  reference  could  not  alter  the  na- 
ture of  the  cafe,  nor  be  confidered  by  the 
Committee  as  any  diredion  in  point  of  law, 
becaufe  the  ftatpte  invefts  the  Committer 
alone  jvith  authority  to  decide  fully  and 
finally,  all  queftions  of  eledljons  and  re- 
turns. 

That  the  diftin6tion  eftablifhed  by  many 
ciafes  in  the  Journals,  between  the  merits 
of  an  eledion  and  the  return,  is  this :  —7 
Queftions  upon  the  return  only,  are  thofe 
T^hich  depend  entirely  upon  circumftances 
ixirinfic  to  the  poll  or  jftate  of  the  votes  j 
and  where  the  matter  of  the  petition  i$ 
confiftent  with  the  poll 'as  it  ftands^  but 
alledges  the  return  to  ht  bad  for  fome- 
thing  collateral  to  it :  But  to  examine  into 
the  votes  is,  in  allcafes,  entering  upon  the 
merits  of  the  eleftion.  '     "     - 

The  queftions  upon  the  return,  which 
are  to  be  found  in  the  Jourhafei^  may  be 
comprehended  under  thefe  defcriptions : 

I.  When  the  right  or  power  of  the  re-' 
turning  officer  is  dilputed,* 

2:  Whcr^ 
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2.  Where  the  officer  has  not  duly  pro- 
ceeded to  the  eleftion ;  fuch  as  the  cafe  of 
eambiidgefhire  in  Glanville,(p.  80.)  where 
the  fheriff  would  not  take  a  poll,  but  re- 
turned one  party :  or  where  due  notice  is 
not  ^ven,  or  votes  are  received  after  the 
dofe  of  the  poll,  as  the  cafe  of  Arundel  in 
Glanville,  (p.  71-)  and  other  cafes  ot  the 
femefort. 

3.  Where,  without  the  default  of  the 
officer,  a  due  eleftion  is  prevented,  as  in 
the  cafe  of  Morpeth  (i  Doug.  Eleft.  147.) 
by  riots. 

In  all  thefe  cafes  the  above  diftinftion  is 
plainly  marked  out. 

But  fuppofing  it  competent  to  the  Com- 
mittee to  enter  upon  this  queftion,  the 
particular  circumftances  of  the  cafe  afford 
a  ftrong  argument  againft  their  receiving 
the  evidence  oflFered.  The  poll-book,* 
which  is  the  inftrument  from  whence  the 
flierifF  derives  the  information  neceffary  to 
linake  his  return,  is  the  declaration  of  an 
officer  upon  oath  to  another  Under  the 
l3fhe  fanftion ;  there  is  a  ftrong  legal  prc- 
futtiption  that  fuch  a£ls  arc  valid,  and  they 

ought 
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tify  a  miftake  in  an  entry  on  the  poll,  in 
the  defcription  of  the  freehold  for  which  a 
vote  had  been  given  for  them,  "  offered  to 
produce  one  of  the  check-books  kept  by 
their  infpeaor,  together  with  the  parole 
evidence  of  federal  perfons  prefent  at  the 
time  when  the  voter  was  polled.  The 
conniel  on  the  other  fide  objefted  to  the 
admiflion  of  evidence  to  contradift  the 
ftieriff*'s  poll."  The  point  was  fully  ar- 
gued, and  upon  putting  the  queftion, 
"  that  the  counfel  be  admitted  to  produce 
llie  above  evidence  to  prove  that  the  free- 
hold lay  in  a  different  place  from  that 
which  is  entered  in  the  ori^nal  poll-book, 
and  was  in  a  different  occupation.  It  pafied 
in  the  negative." 

The  above  authorities  are  much  more 
than  in  point  to  the  prefait  queftion,  for 
the  petitions  in  all  of  them  were  upon  the 
merits  of  the  ele6lion.  They  fliew  a  long 
eftabliflied  ufage  in  the  proceedings  of  the 
Houfe,  to  give  implicit  credit  to  the  entri^ 
on  a  fheriff*'s  poll. 

It  may  be  faid,  that  the  petition  referred 
to  the  Committee,  alledges  the  return  to  be 
X  found-? 
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founded  on  a  palpable  miftake  of  the  poll ; 
but,  even  admitting  the  miftake,  this  is  not 
the  proper  time  to  inquire  into  it  or  cor- 
redt.it.  The  Committee  muft,  conform- 
ably to  the  ufage,  give  credit  to  the  poll 
in  the  firft  inftance :  It  muft  be  prefumed, 
that  the  miftake,  if  it  exifted,  was  either 
not  pointed  out  to  the  ftierifF  at  all,  or  not 
in  proper  time,  or  that  the  fherifF  upon 
inquiry  believed  his  poll  to  be  true,  Thefe 
confiderations  fhould  determine  the  Com- 
mittee to  rejeft  the  proffered  evidence: 
For  the  queftion  is  not,  whether  the  ftierifF 
did  right  or  wrong  in  rejefting  any  inquiry 
into  this  fuppofed  miftake,  but,  whether 
credit  is  to  be  given  to  his  declaration  of 
the  poll.  In  this  view,  the  Committee 
muft  confider  the  queftion,  as  if  the  fherifF 
had  never  heard  of  the  miftake  till  the  pe- 
tition was  prefented. 

It  IS  a  rule  of  law,  that  a  deed  or  legal 
inftniment  is  not  to  be  contradi6led  by 
parole  evidence,  and  although  a  poll-book 
cannot  in  the  language  of  the  law  be  call- 
ed a  record  J  yet  in  the  proceedings  of  the 
Houfe  of  Commons  it  is  fo  confidered ; 

there- 
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the  law,  between  aSlions  pojfejforyi  ana 
adtions  upon  the  mere  right:  A  man 
may  have  the  clear  right  oi  pojfejjion  of 
an  eflate,  who  notwithftanding  has  no 
right  to  ^t property  of  it;  if  he  has  held 
an  unlawful  poffeffion  for  twenty  years, 
and  an  gedtment  fhould  be  brought  againft 
him  by  the  lawful  owner,  he  will  moun- 
tain his  ground  in  this  proceeding,  though 
he  would  be  turned  out  by  a  higher  form 
of  aftion.  Such  milawful  pofTeflbri  if 
forcibly  turned  out  by  the  lawful  owner, 
would  ftill  be  intitled  to  recover  in  a  jx)f- 
feflbry  action  the  poffeffion  taken  from  him, 
even  againft  the  rightful  proprietor;  bc- 
caufe  he  has  the  right  of  pojfejjion^  though 
another  has  the  right  of  property.  In  the 
fame  manner,  the  prefent  petition  proceeds 
upon  the  claim  which  the  petitioner  has 
to  the  return,  i.  e.  to  the  prefent  poffejfibn 
of  the  feat,  without  entering  upon  the  me- 
rits of  the  eleftion,  by  which  the  future 
right  to  the  feat  will  be  determined. 

To  argue  that  the  petition  proceeds 
upon  the  merits  of  the  eleftion,  is  to  con- 
found the  eUStkn  with  the  poll^  and  the 

poll 
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^oll  with  the  ij^oXi-book.  Polls  v^rere  takeii 
before  writing  was  doirimoh,  arid  befor^ 
IherifFs  could  write,  and  polling  means  no 
more  than  the  numbering  of  the  voters, 
whofe  numbers  could  not  be  afcertained 
Upon  the  view.  The  point  contended  for 
is,  that  the  return  is  falfe,  becaufe  contrary 
to  the  real  poll,  i'he  petitioned  does  not 
reciir  to  juftice  to  obtain  what  ought  to 
have  been  done,  but  to  obtain  the  effect  of 
what  is  done.  A  majority  dn  the  poll  de- 
termines the  return,  which  thajbrity  was 
In  this  cafe  for  the  petitioner. 

if  the  Committee  ftiould  reject  the  evi- 
dence of  this  faft,  they  will  defeat  the  end 
of  their  inftitution ;  becaufe  it  is  the  foun- 
dation of  the  pfetition,  and  they  ^re  fwom 
well  and  truly  to  try  ihi  matter  of  it. 

The  objeftion,  however,  is  iaid  td  be  fiip^ 
ported  by  thei  effiablifhed  rules  of  evidence, 
and  by  the  ptec^dents  of  the  Houfe  of  Com- 
inons.  Thequefti6nis,whether  the  inquiry 
is  to  be  flopped,  in  limine^  by  the  teftimony 
of  the  poll-clerk's  book.  The  objedtion 
has  the  appearance  of  a  demurrer  to  evt^ 
dencei  in  which  the  fa6ts  of  a  cafe  arc  al- 
Z  ways 
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ways  admitted :  But  if  it  be  admitted  that 
the  poll-book  is  falfe,  will  the  Committee 
hear  no  evidence  to  contradift  it  ?  Yet  they 
mufl:  fall  into  this  abfurdity  upon  the  prin- 
ciples of  this  objeflion.  The  nature  of 
the  petition  itfelf  prefles  ftrongly  ^galnft 
it,  for  tliat  is  framed  upon  an  adpiiQion 
that  the  book  is  clearly  in  favour  of  the 
•fitting  member;  if  the  authodty  of  it  is 
conclufiye,  the  Committee  has  ,no  jurif3ic- 
tion*  If  the  poll-book  were  to  have  tjie 
weight  imputed  to  it  by  the  fitting  mem-; 
ber's  counfel,  it  would  put  the  return  in 
the  power  of  the  fherifF^s  clerks.  But  the 
law  docs  not  put  fuch- implicit  faith  in  aa 
oath  of  office ;  The  oath  under  whiqh  a 
fheriff  performs  his  ofike  is  certainly,  as 
ftrong  as  that  of  his  poU-clerkj  yet  his 
a^  may  be  at  all  times  ej^mined  into  in 
the  courts  of  law,  notwithftanding  this 
fandion.  An  inquifition  of  offipe,  formed' 
upon  the  oaths  of  a  jury,  may  be  traverfed 
by  the  party  who  has  caufe  to  cqm^hins 
this  too  is  a  judicial  record  of  much  higher 
authority  than  the  writing  of  a  poll-clerk. 
In  the  cafe  of  the  Dutchefs  of  Kingftoq, 

the 
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the  reqqrded  judgment  of  ^  cowt  of  juf- 
tixie  W9S  ipbjefted  to  an  exan^natiop  ^y 
^videnpe,  ^nd  fet  afide.  fbc,  ^rgumcjat 
tfe^t  no  parole  evidenpe  fhall-  be  i:ccew^4 
H^ainft  a  deed,  is  inapplicable  ]tp  this  c^j 
it  is  juft,  thgt  ^  Ripi)  ihouW  Jiot  be  allowe4 
to  ipip^ch  a  ^contr^d  t9  which  he  has  ie^ 
his  h<md  aa4  f^  h  h^t  this  rule  is  perf^i;]^ 
to  the  pHitieg.  ^CR;  i^of^ng  ihjJ  pc^l-^ 
)>pok  tfp  hav^  an  n^x^  ^u^h^ty^  vvdth  ^ 
fi§^,  *hc  potitiqjwr  is  jip  pftrty  to  it,  $tt}4 
it  cannot  fo  affif<a  hwh^  thej^^dgmeat  in 
the  Dutdie&  c^  ILmgftca's  cafe  would  have 
been  conclufive  between  the  parties,  but 
not  in  a  caufe  arifing  dherjh  intuitu :  Of 
tiais  natuj^  is  the  xaufe  now  before  the 
Coniimittee,  in  ixgard  to  the  ^liff  and  his 
c^urial  ^ty,  ^poi^  the  tStOi  of  which^ 
third  pcrfons  ai»  now  diiputing. 

It  is  not  denied  that  the  evidence  of  the 
poll-boc*:  i§  ppimd  facie  valid,  birt  thel^e  is 
a  wide  difference  between  thaf  and  its  be- 
ing conclufive:  The  legiflatope  itfelf  ha« 
filewn  a  diftruft  of  the  poll-clerks,  for 
though  the  ftat.  7  &  8  Will.  JIL  ch.  25. 
f.  3*  dirededthe  ftierifi^td  depute  peribfls 
Z  i  in 
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In'whofe  prefence  they  are  to  aft,  to  fWeaf 
them  to  the  performance  of  their  duty^ 
ahd'alfo  to  allow  the  parties  an  infpeftor 
of  their  books,  yet  the  i8  Geo.  II.  ch.  i?. 
confiders  this  provifion  as  infufficient,  and 
^redls  check-clerks  to  be  allowed  to  the 
candidates.  Now,  it  cannot  be  fuppofcd 
that  -the  law  allows  of  check-clerks  for  no 
purpofe  but  to  inform  the  candidates,  for 
the  inlpeftbrs'  appoirlted  under  7  &  8  W. 
III.  were  coflipeteiit  to  this  purpofe  before; 
it  mufl:  have  intended  to  make  ufe  of  their 
books,  in  order  to  check  and  correft  the 
miftajces  of  the  poll-boOk.  . 

The  doftrine  of  amendments  at  com- 
mon law,  affords  a  fbrong  argument  in 
fupport  of  the  point  cwitended  for  by  the 
petitioners  the  proceedings,  which  went 
ore  tenusy  being  taken  down  in  writing  by 
the  clerk  of  the  court,  became  thereby  the 
record  of  the  court;  yet  they  might  be 
^amended,  if  the  clerk  had  been  miftaken. 
In  niodern  times  the  courts  of  law  allow 
^f  the  fame  amendments  of  their  records, 
on  receiving  proper  evidence  of  an  error 
in  them,  as  in  i  S%und.  249.  Faulkner's 
:■:         3  cafe. 
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cafe,  in  which  the  court  of  King's  Bench 
allowed  the  record  of  an  indidtment . 
to  be  amended  in  an  error  in  the  * 
caption;  the  lame  was  allowed  in  Hocken^ 
bulFs  cafe  in  Comb,  73.  and  3  Mod.  167. 
and  lately  in  the  cafe  of  the  King  and  At- 
kinfon  in  the  court  of  King's  Bench,  in 
which  all  the  cafes  have  been  conlidered: 
So  a  n^iftake  in  a  coroner's  inqueft  was  al- 
lowed to  be  amended  in  i  Sid.  225.  In 
the  cafe  of  Richards  and  Brown,  Doug. 
Rep.  109.  a  record  was  allowed;  to'  be 
amended  even  after  a  writof  error  brought. 
Jn  Doug.  Rep.  361.  {Eddowes  and  Hop-- 
kins)  the  record  of  the  verdidl  was  allowed 
to  be  amended  according  to  the  judge's 
notes  of  the  trial. 

If  the  reafon  of  the  thing,  and  the  prac-\ 
tice  of 'Wcftminfter-hall  ftiould  incline  the 
Committee  to  receive  the  evidence,  they 
will  not  pay  much  regard  to  the  cafes  cited 
from  the  Journals.  What  the  law  is  upon 
this  fubjeft,  may  be  leamt  with  much  more 
certainty  in  the  decilions  of  the  judges, '' 
than  in  the  crude  refolutions  of  the  former 
judicature  of  eleftions,  whofe  capricious: 
Z  3  opinions^ 


opinions  the  Hotife  itfelf  thdug^t  it  iW^ 
ceffiiry  to  prevent,  by  abolifting  Aeir  owrt 
juriftii6^:ion.  It  is  trui,  the  Jouriftals  bein^ 
the  only  depofit  of  the  ptoeeediifigs  of  the 
.Honfe  of  Cottirirtons^,  fnuft  have  weight  itt 
all  qiieftiops  relating  to  the  praBict  ahd 
niode  of  proceeding  there;  b^caufe,  th*y  irfe 
tHd  only  authorities  to  refert  to,  %xSA  &retf 
coilrf  i*  AfefolHfe  in  ks  eWri  forM*.  Bitt 
Wher^  queftions  of  gdiWtal  fights  c^  of  tftqf 
prineifdes  of  law  occur,  the  refoltitiori*  i^ 
the  Journals  have  not  fo  much  thQ  ^ites^ 
rity.of  precedents^  becaufi  of  their  im*, 
certainty  and  contrariety  s  in  thefe  cifei 
their  amhority  extends  ilo  fiirther  tb^  tht 
realbh  and  juftice  of  them  can  be  vixidi* 
cated  5  whereas  the  decifions  of  courts  of 
]0^  have  an  intrinfic  merit  as  prewdents. 
But  even  if  this  defcriptioii  were  hot  ap-* 
j^icable  to  the  cafes  in  the  Journal^,!  thoft 
cited  for  the  fitting  tnembef  da  not  «rta^ 
blifh  the  point  contended  foi' ;  the  cafes  of 
Rutland  and  B«dfordfhire  happened  htfdtt 
check-boofcs  were  allowed  5  that  of  $6uth^ 
wark  is  of  a  borough  fleillbni  whef€»| 
cbeck-t(Qfifks  are  directed  in  countfet  only  5 

rr-befidcs^ 
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i^— befides,  that  too  was  bdfore  the  18  Geo. 
11.  Perhaps  the  beft  anfwer  that  can  be 
given  to  the  Oxfordlhire  relbkition,  is,  that 
it  is  well  known,  that  the  whob  of  that 
*ele6Hon  was  difputcd  with  a  degree  of  party 
^olence  which  did  not  allow  much  room 
for  the  operation  of  reafon  and  juftice:  But 
if  it  were  not  fo,  inftances  might  be  men- 
tioned, where  refolutions  direftly  contraiy 
to  it  have  paffed  in  the  Houfe.  In  the 
Glouceftcrftiire  Committee  after  the  gene- 
ral elE6tion  of  1780,  the  fame  queftion 
arofe,  and  that  Committee  received  the  evi* 
dence  in  contradiftion  to  the  poll. 

The  counfel  for  the  fitting  member  ofei;. 
ferved  in  reply. 

That  the  oath  whereby  the  Committee 
Were  bound  to  try  the  matter  of  the  peti-» 
tion,  did  not  oblige  them  to  make  an  in- 
quiry contrary  to  law,  or  to  receive  illegal 
evidence;  that  if  they  ihould  think  the 
petitioner's  cafe  tended  to  this,  they  would 
juftly  fulfil  their  duty  in  the  trial  of  the 
petition,  by  excluding  fuch  an  inquiry ; 
Th^  the  anfwer  given  to  their  argument 
was  founded  in  a  mifconcqptiQn  of  it,  as 
Z4  if 
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if  tliey  had  contended  that  the  poll-clerk'^ 
]book  was  ponclufive  in  all  cafes  ;  whereas 
it  had  only  been  argued  to  be  fb  in  a  quef- 
tion  of  the  return,  whpn  no  particular 
cafe  is  made  out  to  impeach  its  authority. 
Prima  facie  the  return  is  good :  What  dr- 
cumftances  are  alledged  to  raife  a  doubt  of 
this  ?  The  evidence  of  the  check-clerk.  But 
before  the  Committee  can  receive  tlus  evi- 
dence, they  ought  to  be  previoufly  con- 
.vinced  of  fomething  wrong  on  the  part  ojF 
the  fh?riff  with  regard  to  this  faftj  as, 
that  the  fuppofed  miftake  v^as  pointed  out 
to  him  iji  proper  time,— that  the  truth  qf 
the  feft  was  known  to  liim, — or  that  the 
circumftances  bound  him  to  inquire  into  \t 
before  the  clqfe  of  the  poll.  Till  the  Com- 
mittee fhall  be  in  this  manner  convinc^ 
pf  the  necefjity  pf  the  cafe,  the  numbers 
on  the  poll  are  conclufively  fixed,  accord- 
ing to  the  return. 

The  counfel  on  the  other  fide  fecm  to  think 
they  go  farineftablilhingtheirpointjbyproy- 
^ng,  that  there  is  an  allowed  diftinftion  be- 
tween the  return  andthemeritsj  butthiswas 
jinnec^ffary,  becaufe  the  rule  is  perfe^y  W9II 

known. 
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knownt     But  no  argumcpt  can  reduce 
their  cafe  within  the  terms  of  it.    Th^ 
cafes  of  Colchefler,  Denbigh,  and  Cum^ 
berland,  in  which  the  diftindtion  contende4 
for  is  fuppofed  to  have  been  laid  down,  in 
circum^lances  like  thofe  of   the  prefent 
eleiSlion,  are  all  of  them  efjentially  diffe- 
rent ;  in  all  three,  the  queftion  of  the  re- 
^:urn  was  altogether  extriniic  tq  ^ny  in- 
quiry into  the  ftat?  of  the  votgs  upqn  the 
poll,  and  depended  upon  the  fherifPs  cqh- 
duft  qffer   tb?  cfofe  of  the  poll.    They 
tend  rather  to  iUuftrate  the  portion  firft 
Jaid  down  on  the  part  of  the  fitting  mem- 
|)er*.    Thus,  in  the  cafe  pf  Colchefter, 
the  mayor  had  received  and  declared  a  ma- 
jority on  the  poU  for   the   petitioners; 
and  upon  fome  pretence  of  fcrutiny  and 
inquiry  into  queried  vote?,  jn  which  he 
proceeded  ^AT/^r/^,  of  Jiis  own  authority, 
and  without  tlie  ponfent  of  the  petitioners, 
he  afterwards,  without  afligning  a  reafon, 
declared  the  fitting  members  duly  elefted. 
-The  arguments  of  die  counfel  there  ftated, 
likewife  fhew  the  principle  of  that  decifion 

♦  See  p.  328. 

tQ 
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to  have  been,  as  is  now  contended  for  on  be- 
half of  the  fitting  member ;  the  connfel  for 
the  petitioners  there  argued  as  Mr.  St.  John's 
do  now, " ^hat tbepollis conclujive evidence i^ 
and  the  Committee  and  theHoufe  determin- 
ed in  their  favour,  whereby  diey  muft  be  im- 
derftood  to  have  agreed  with  their  argu- 
ments *. 

The  cafes  of  Denbigh  and  Cumberland 
are  of  the  fame  fort;  in  both,  the  poll 
was  garbled  by  the  fherifF,  after  he  had 
clofed  it  with  a  majority  on  the  fide  of  the 
petitioners;  in  the  firft,  he  was  likewifc 
guilty  of  other  flagrant  afts  of  injuftice, 
Thefe  fafts  were  quite  independent  of  the 
entries  on  the  poll,  and  accordingly  the 
votes  on  the  poll  were  not  inquired  into : 
The  whole  of  thofe  caufes  confifted  in  the 
objeftions  to  the  conduft  of  the  returning 
officers,  fubfequent  and  collateral  to  the 
poll.  How  different  are  they  from  the 
prefent  queftion,  in  which  the  whole 
ftr^ngth  of  the  petitioner's  cafe  refis  upon 
an  inquiry  into  the  flate  of  a  vote  in  the 
poll  ?  No  criminal  charge  is  made  againft 
jhe  fherifF,  and  the  numbers  on  the  poll 

♦  Sec'24journ.ioOf 

ftand 
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iland  iiow,  as  he  declared  them  to  the 
coismty,  at  the  clofe  of  the  eleftion. 

In  this  vieWi  the  cafes  cited  from  the  rt^ 
ports  do  not  meet  the  argument,  and  might 
with  more  propriety  be  ufed  in  a  caufe 
upon  the  merits  of  the  eleftion.  Thu$  it  li 
f^d,  an  inqaifition  of  office  may  be  tn^ 
v^ffcd«-Why?  becaufe  the  fubje£t  can 
h*ve  no  other  opportunity  of  contefting 
the  right  of  the  crown ;  and  this  is  the 
formal  method  of  trying  the  merits  of  the 
fevtral  titles  :  But  in  the  firft  inftance,  the 
iflquifition  is  good  agiinft  all  claimants, 
aljd  enables  the  crown  to  take  pofleffion. 
The  Dutchefs  of  Kingfton's  cafe  depended 
pn  the  fmud  of  the  tr1anfa6lion,  and  on 
the  principle  that  all  afts  are  vitiated  by 
fraud  J  if  any  fraud  were  alledged  to  have 
been  committed  in  making  the  prefent  re-f 
turn,  it  would  be  a  ftifficient  reafon  for 
the  Committee*?  receiving  the  evidence 
offered. 

T^c  cale  in  t  Saufid.  ^49.  would  be  to 
the  purpofe,  if  the  queftion  were  now  de-^ 
pending  before  the  ft^erifFj^  before  the  clofq 
cf  the  poll }  but  the  efB? 6^  of  the  amend-^ 

mfnt^ 
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ment,  there  was  to  fubjlantiate  the  record  - 
which  the  clerk's  miftake  had  made  defec- 
tive, and  not  to  contradift  it  or  annul  it ; 
The  fame  may  be  faid  of  the  cafe  of  the 
King  and  Atkinfon ;  and  in  HockenhulFs 
cafe  the  error  appeared  intrinficalfyy  and 
one  part  of  the  record  was  correfted  by 
another,  not  by  any  collateral,  or  foreign 
evidence.  In  the  cafe  of  i  Sid.  225,  the 
coroner  was  ordered  to  amend  all  but  the 
verdiBy  becaufe  that  was  the  declaration  of 
perfons  on  oath  j  in  this  therefore  the  cafe 
is  adverfe  to  the  pofition  it  is  cited  to  fiip- 
poit :  The  amendments  in  the  other  cafes 
cited  were  likewife  made  to  efFefluate  the 
inftruments,  not  to  fet  them  afide. 

The  principle  upon  which  amendments 
were  formerly  made  in  the  courts  of  com- 
mon law,  was,  that  the  clerk's  miftakes 
might  be  amended  on  the  fpot,  and  before 
the  proceedings  became  records* -,  after 
that,  it  was  too  late ;  it  is  therefore  no  illu- 
Juration  of  the  petitioner's  argument  who 
contends  that  records  may  be  amended. 

*  See  Black.  Comm.  b.  iii.  ch.  25.  p.  406* 

The 
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The  counfel  for  the  petitioner  imagine 
that  a  general  cenfure  upon  the  former 
refolutions  of  the  Houfe  of  Commons  in 
deftion  cafes,  gives  confiderable  aid  to 
their  arguments  5  but,  as  well  in  cjueftions 
of  parliamentary  law,  as  of  rules  of  prac^ 
tice,  by  what  other  guide  are  parliamentary 
proceedings  to  be  governed?  If  contradic- 
tory precedents  are  cited  from  the  Jour- 
nals, or  if  they  are  contrary  to  the  funda- 
mental rules  of  juftice,  they  ought  not  to 
be  followed;  but  till  thefe  defefts  are 
pointed  out,  they  muft  have  the  weight  of 
authority,  and  thofe  which  have  been  cited 
are  not  fubjedt  to  this  cenfure.  But  the  ob- 
fervation  comes  unfavourably  from  thofe, 
who  at  the  fame  time  rely  upon  pre- 
cedents in  the  Journals,  in  fupport  of  their 
own  dodtrine  ^. 

After 

♦  After  the  arguments  of  coiinfel  were  finifhed,  one 
of  the  counfel  for  the  petitioner  mentioned  to  the  Com- 
mittee, that  a  learned  judge  had  from  his  memory  in- 
formed him,  that  in  an  aftion  againft  the  flierifF  of 
Buckinghamihire  for  a  falfe  return  of  members  for 
Marlow,  tried  many  years  ago  before  Mr.  JufticeDe- 
hifon,  in  which  a  Mr.  Moore  was  plaintifF,  that  judge 

had 
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After  th€  Committee  had  deUbgratcd, 
the  counfel  were  c^ed  in  and  infersi«4 
that  the  Committee  had  refplved^ 

"  That  the  counfel  for  the  pedtiose? 
'^  might  procepd  %q  call  the  ^vv^n^re  ojF-y 
"  fered." 

The  counfel  for  the  petitioner  thm 
proceeded  in  their  evidence. 

The  foBowing  relation  of  the  circum* 
fiances  of  the  cafe  is  deduced  from  the  evi- 
dence  of  both  parties,  in  the  manner  v/tnch, 
&emed  to  me  mod  likely  to  elucidate  t^ 
ftate  of  the  qu^ion.  This  turned  on 
three  points  of  fa6t.  i .  The  general  con- 
duct and  regulatiwi  of  the  pcJl.  2.  The 
particular  circumftances  of  Lugftlen-s  vote. 
3.  The  means  purfued  by  the  petitioner 
for  redrefs  during  the  eledtion. 

I.  The  eleflion  commenced  on  wed- 
nefday  the  7th  of  April,  and  the  poll  clofed 

had  admitted  the  evidence  of  a  check-clerk  to  contra- 
di6l  the  poll. — ^The  particular  circuipfiance^  of  thp 
caufe  he  could  not  ftate^  for  which  reafon,  and  bc^ 
caufe  the  cafe  was  not  mentioned  in  the  argument  for 
the  petitioner,  I  have  omitted  it  in  the  ilate  of  tbi's 
caufe. 

on 
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on  faturday  the  17th  foUovdng.  The  con- 
teft  was  carded  on  with  extraordinary  ipi- 
rit  on  both  fides,  and  the  fherifF,  in  the 
latter  days  of  the  poll,  finding  the  number 
of  voters  dimimfh  confiderably,  and  both 
parties  detennine4  to  perievere,  refolved  to 
clofc  the  poll,  if  poifibk,  without  their 
confent ;  for  which  purpofe  he  frequency 
made  the  ufiial  proclamations,  thceffefil 
of  which  was  as  often  prevented  by  the 
polling  of  frelh  voters.  At  length,  the 
fticrifFhaving  of  himfclf  determined  finally 
to  conclude  the  election  at  fome  precife 
tkne,  intimated  his  refolution  to  the  can- 
£dates  in  the  evening  of  the  i6th,  and  on 
the  17th  in  the  morning}  adding  his  wifli 
that  they  would  come  to  fome  agreement 
upon  the  fubjeft  among  themfelves :  Here- 
up^tn,  in  the  morning  of  the  17th  they 
agreed  to  clofc  the  poll  at  fix  o'clock  in 
the  afternoon  of  diat  day;  and  the  flierifF 
then  direded  a  proclamation  to  be  made 
for  this  end,  a  memorandinn  of  which  lie 
reduced  into  writing  in  the  following 
words,  to  which  all  the  candidates  figned 
^cirtiames. 

«  Bedford, 
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*'  Bedford,  Saturday,  ij^  Apr*.  1784/ 

^*  By  the  confent  of  the  candidates.  Lord 
Offory,  Lord  Origley^  and  Mir.  St.  John^ 
the  fherifF,  at  the  fitting  of  the  court  this 
morning,  made  proclamation  for  all  frec-*^ 
holders  now  here  prefent,  who  have  not 
polled  at  this  eleddon,  to  tender  them&lves 
to  vote,  and  to  enter  their  names  by  fix 
of  the  clock  this  evening;  and  that  ntf 
freeholder,  who  fhall  not  have  tendered 
himfelf,  and  entered  his  name  with  the 
flierifPs  fwom  clerks  by  that  time^  can  be 
received  to  vote  at  this  eleftion.  And  that 
the  poll  will  be  finally  clofed  as  foon  as 
fuch  freeholders,  whofe  names  ftiall  have 
been  fo  entered,  Ihall  have  been  f)olled. 
(Signed)  Upper  Ossory^ 

Ongley^ 
St^  a.  St.  John. 

Accordingly ,  at  fix  o'clock  the  poll  was  clof- 
ed, with  an  adjournment  of  the  comity  court 
to  monday  the  19th,  in  order  to  confider 
the  rights  of  the  votes  tendered  before  fix 
and  not  then  accepted  for  want  of  time,^ 
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to  difcufs  the  votes  queried  during  the  poll, 
and  to  caft  up  the  numbers.  But  two  of 
the  petitioner's  agents  fwore,  that  they  did 
not  underftand  the  adjoupnment  to^  have 
been  ihade  with  this  reftridlion.  * 

In  the  firft  days  of  the  poll  there  was 
great  cohfufiori  in  the  admiflion  of  the 
voters,  but  afterwai^s  a  degree  of  regula- 
rity was  cftabliflied.  Goiinfel  attended  for 
bolih  parties  during  the  whole  poll,  and  it 
catne  to  be  a  rule  at  laft,  that  every  point 
in  difpute  requiring  the  fherifF's  decifioh,- 
fliould  be  fbrftially  mentioned  to  liim  by 
them,  or  by  the  candidates  therhfelves. 
Two  or  three  days  before  the  17th,  it  of- 
ten happened  that  riot  more  than  one  voter 
ipdlled  in  the  courte  of  an  hour.  It  was  a 
rule,  that  every  olgeftion  to  a  voter  Ihould 
be  made  when  he  was  at  the  place  of  polling; 
When  the  fhcriff  finally  ddcilafed  the  num- 
bers polled,  and  the  nardes.of  :the  fuccefs* 
ful  candidates,  a  fcrutidy  was  demanded  on 
the  part  of  the  petitioner;  arid  formally  re- 
fufed  by  the  ftierifF.  .  ::  ,.  :. 
:.  The  gentleman  who  attended  the  elec- 
tion'as  counfel  to  th^,  iherij^  being  exa^- 
.  .   I  A  a  mined 


mined  before  the  Committee,  faid,  he  con- 
fidered  the  poll  as  filially  clofed  at  i}X  on 
|be  iaturday ;  and  that  the  adjoununent 
was  iQv  the  above-mentioned  purpdSs 
only. 

The  following  circnmftances  were  mcn- 
^oned  on  the  part  of  the  fitting  member, 
as  inftances  of  the  rules  obferved  by  the 
fheriff  in  the  conduct  of  the  poll^ 

On?  jB<?//  came  to  vote  for  lx)fd  Qflpry 
and  Mr.  5t.  John,  and  was  pbjeifte^  to  oa 
account  of  a  deied  jn  the  afleflmeot  of  the 
land-tax  refpe^bing  his  freehold ;  after 
bearing  both  parties,  the  fheriff  being  of 
opinion  that  he  was  not  properly  aflefjed, 
rejefted  his  vote*  On  9  fubfequent  day  of 
the  poUj  a^f riend  of  J^ord  Offory'j  produced 
to  the  fheriff  another  duplicate  of  the  land* 
tax  afTeflinent,  containing  a  different  de«> 
fcription  of  Boll's  freehold,  and  defired  the 
fheriff  then  to  receive  his  wte,  if  he  thought 
him  properly  afTeflfed:  The  fheriff  (i.e. 
his  counfel)  thought  the  entry  in  this  du-t 
plicate  proper,  and  the  voter  tliereby  pro* 
perly  affefTed,  and  told  Lord  O&r^  (i:>^  bu^ 
faid  "  he  could  not,  confidently  with  the 
I  '  rules 
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fiiles  unifonftly  obfermcjd  ift  the  poll,  ? eviv* 
ti  qaeflion  before  deckled  upon  bearitvg  tht 
parties,"  and  therefore  again  rejefted  tht 
*ote.  The  feme  gentleman  fdid  in  his  evi- 
dence, that  he  had  tii>  doubt  of  Boll's  right 
to  vote,  according  to  the  laft  ddpficatec^ 
the  afleffment,  and  that  if  this  had  been 
ftievra  him  at  firft,  there  would  have  been 
ito  qneftiort  about  it.  On  the  17th  the 
fame  vote  was  again  brought  forward,  in 
order  to  have  his  nara6  entered  in  the  pofl- 
book,  as  a  vote  tendered,  with  the  names 
of  the  candidates  for  whom  he  would  have 
voted ;  but  this  too  was  fefufed,  with  a 
^commendation  to  have  it  entered  ift  the 
party>  check-book,  as  the  fitter  place. 

The  fame  gentleman  informiSl  the  Comf- 
mittee,  that  during  the  poll  many  votes 
on  both  fides  were  reje6led,  becaufe'  the 
fheriff  rcfufed  to  enter  upon  the  qtfeftions 
a  fefcondtlme;  a»d,  in  particular,  onmon- 
day  the  19th,  tbequeftion,  '*  whether  it 
had  been  confidcred  before,''  hiving  oc-* 
corred  upon  a  vote  referved  from  faturcjay; 
one  of  the  poll-clerks  was  feht  for  into 
the  country,  in  order  to.aA;ertam  this  ia^^ 
A  a  a  upon 


356      /.,   C   -  A    S.  E      V. 

ppon  his  evidence  that  the  vote  had  been 
cdnfidered  before,  it  was  immediately  rer 
jefted.  ' 

.    II.    As    to    Lugfden's    vote. -He 

voted  pn  the  firft  day  of  the  poll :  Evi- 
dence was  giv^en  to  prove,  that  the  check- 
books of  both  parties  agreed  in  entering  his^ 
vote  for  Ongley,  and  not  for  St.  John,  as 
tntered  by  the  poll-clerk ; .  that  his  inten- 
tions* before  the  poll,  and  after,  were  in 
favour  of  Lord  Ongley,  on  political 
grounds ;  that  after  the  poll  he  faid  *  he 
had  voted  for  him  j  that  the  miftake  of  the 
clerk  .was  difcoverqd  two  days  after  by 
Lord  Ongley's  friends,  and  that  Mr.  St. 
John's  check-book  was  refufed  to  their  re- 
queft  of  infpeding  it.  The  votier  himfelf 
was  not  called  as  a  witnefs,  but  the  counfel 
for.  the  petitioner  faid,  he  was  attending, 
that  the  fitting  member's  counfel  might  ex- 
amine him  if  they  thought  proper  ^  that 

^  *  The  counfel  for  the  petitioner^  when  they  pro- 
duced this  evidence,  faid^  they  were  fenfible  that  this  fort 
of  evidence  was  liable  to  fufpicions,  and  ought  to  be 
received  with  great  caution  ;  but  that  they  hoped  they 
had  laid  a  pr'op^f  ground  hi  the  admiffion  of  if,  by  thi 
attendant  circumftances,  —   '  ^  i  : .  -   , 

-        -.  they 
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they  had  reafons  for  thinking  it  improper 
evidence  on  theif  part. 

III.  As  to  the  means  purfued  for  rec- 
tifying the  miftake.  Witnefles  proved,  that 
when  the  miftake  was  difcovered  by  the 
petitioner's  agent,  a  memorandum  of  it  was 
made  in  his  check-book;  that  the  poil- 
clerk  was  informed  of  it  in  a  general  con- 
verfation,  or  rather  altercation,  in  on?  of 
the  booths,  in  which  fomebody  prefentpro- 
pofed  a  reference  to  the  iheriff  on  the  fub^" 
je<5t,  the  clerk  himfelf  being  willing  to 
have  made  his  book  agree  with  both  the 
check-books.  I^ord  Ongley  applied,  during 
the  poll,  for  leave  to  infpeil  the  poll-book 
of  this  hundred  for  a  particular  purpofe, 
(liot  naming  it)  which  was  refufed  by  the 
fljerifF.  An  agept  of  Lord  Ongley 's  fwore 
that  he  avoided  bringing  the  .ca(e  forward 
during  the  poll,  that  he^  might  not  interr 
jnpt  th?  other  bufinefs,  but  that  he  beli'ev-  ' 
ed  he  mentioned  it  tp  the  fherifF's  counfcl 
(who  for  thefe  purpofes  was  cdnfidered .  a^ 
the  fheriff)  on  the  friday  or  Saturday,  as  a 
matter  intended 'to  be  brought  'forward  for 
Jus  confideratio'n.  On  the  nionday, '  the 
A  a  2  voter 
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voter  having  been  fcnt  for,  came  to  Bedford, 
and  he  and  other  witnefles  to  fubftantiate 
his  vote,  were  there  in  readinefs  to  givie 
evidence  to  th?  fheriflf  for  that  purpofe. 

On  nionday  the  parties  naet  at  the  ftxire- 
hall,  and  v^rent  through  the  hufinefs  of  the 
votes  adjourned overfromfaturday,andthofe 
queried ;  this  lafted  till  near  three  o'clock, 
and  then  they  agreed  to  retire  in  a  fmall 
party  of  chojien  friends  of  each  candidate, 
into  the  grand  jury  chamber  in  order  tQ 
caft  up  the  poll.    This  was  the  .  period 
about  which  there  was  a  dire^  contradic- 
tion in  the  evidence.    The  counfel  to  the 
IJjeriif  fwore  pofitively,  not  only  that  the 
matter  was  not  mentioned  to  him  before. 
]3iUt  alio  tliat  the  firil  intimation  he  receiti-. 
ed  of  the  mifi:4ke  in  queftion,  was  on  this 
(n6ndiy  after  they  had  left  the  Shire-hall ; 
vvhen  every  thing  was  concluded  but  the 
fvimrning  \ip  of  the  members,  and  when 
they  were  going  to  enter  upon  that  hufineis 
in  th?  grand  jury  chamber,  thq  parties 
being  alfembled  there  and  foated  at  a  table 
for  the  purpofe.     On  the?  oiufide  of  the 
dppr  gixU^  room^  this  naiftaks  w^  men-r 

tipnfd 
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fioned  to  him  by  Lord  Ongley's  agdnt,  wh» 
prefled  him  ftrongly  to  corredl  the  miftcke^ 
and  dfi^red  the  evidence  to  convince  him 
^(  it:  Heanfwefed,  that  the  applkatiojl 
wds  m^e  too  late,  that  th^  fherifFhad  no 
|K>wef  to  enter  into  the  queftion  or  to  fe-* 
vifk  the  poll)  after  having  cbfed  it ;  and  con^ 
eluded  that  it  could  not  be  done.  Whil4 
they  were  in  this  converfation,  they  were 
joined  by  another  agent  of  Lord  Ongley'i 
who  fupported  the  former  in  his  applica^* 
tion.  This  converfation  foon  ending,  by 
the  declaration  of  the  fherifTs  counfel's 
opinion,  he  retired  into  the  grand-jury 
room  and  mentioned  what  had  pailed;  tht 
fitting  member's  counfel  expreiied  his  ap* 
probation  of  the  opinion  given,  the  pcti^ 
tioner's  counfel  did  not  oppofe  it  j  and  th« 
converfation  ftill  continuing  upon  ih9 
jTub^efl  between  him  (the  iheriff's  counfel) 
and  the  petitioner's  agent,  a  friend  of  the 
fitting  member's  faid  wajrmjy  "  ]Vk.  Sberifii 
jf  yoti  are  to  go  into  thaty  I  muft  defire  you 
to  hear  us,  as  to  feveral  raiijrak^  of  the 
fame  fort  againft  us."  About  the  farnq^ 
time  the  converfation >|>ch)  ^s  cr^ak^ 
A  a  4 
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dropped,  and  they  entered  upon  the  other 
bufinefs.  . :  . .. 

-  Lord  Ongley's  agent .  fwore  pofitively 
(befides  the  previous  notice  abpve  .ftated) 
that  he  mentioned  this  matter  to  the  (he- 
riff's  cDunfel  in  the  Sbire-hall  before  they 
adjourned  to  the  jury-chamber,  and  that 
he  had  the  witnefles  and  the  vbterhimfelf 
there  ready  for  examination  5  another  agent 
in  the  fame  intereft.  fwore,  that  at  the  time 
alluded  to  by  the  other,  after  talking  with 
him  upon  their  defign  to  getLugfden's  vote 
corredied,  he  faw  him  go  up  and  fpeak  to 
the  fheriff^s  counfel  in  the  Shire-hall,  but 
was  at  too  great  a  diftance  to  hear  what  > 
either  of  them  faid* 

- 1  There  was  like  wife  a  contrariety  in  the 
evidencfe  of  the  time  of  the  day  when  Lord 
Onglay's  agent  made  tl  i  \  application  ta  the 
flieriff,  which  left  it  doubtful  whether  it 
was  between  two  and  three  o'-clock,  or 
about  four.  *  This  related  to  the  point  of: 
time  in  which  the^  parties  were  faid  to  have 
retired  into  the  jury-chamber. 

.  ^Uppn  tlitefe,  fad^s,  the  counfel  for  the 
petition^:  contended, 

'   '  '\  That 
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That  the  error  of  the  poU-bciok  was 
plainly  proved;  that  the  application  to 
correft  it  was  made  in  proper  time ;  and 
that  the  fherifF  ought  to  have  received  the 
evidence  offered  to  him  and  to  have  cor- 
refted  the  error ;  confequently,  that  the 
Committee  would  now  dp  the  fame.  They 
argued  in  the  following  manner, 

The  queftion  for  the  decifion  of  the 
Committee  involves  a  mixture  of  faft  and 
law :  The  queftions  of  fa6l  are,  whether 
Lugfden's  vote  was  falfely  entered  in  the 
book,  and  whether  the  fheriff  had  due 
notice  of  the  miftake.  As  to  the  firft,  it 
is  proved  that  Lugfden  intended  to  vote  for 
the  petitioner;  that  his  inclinations  led  him 
to  that  fide,  from  political  or  party  mo- 
tives of  favour  to  the  particular  candidate; 
that  after  polling,  his  fentiments  were  the 
fame,  and  that  he  believed  he  had  ferved^ 
hi§  party  by  his  vote.  That  he  did  aftually:^ 
declare  his  voice  for  the  petitioner>  is  proved 
by  the  concurrent  teftimony  of  the  two  op-* 
polite  check-books,  and  by  the  petitioner's 
check-clerk  who  remembered  the  fa6l.  If 
the  matter  were  at  all  doubtful,  the  fufp^ 

:  cious 
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cious  refufal  of  an  infpcftion  of  the  fitting 
member's  check-bOok,  would  be  fufficient 
to  turn  the  (bale. 

As  to  the  fecond  point,  the  membrane 
dum  made  of  the  miftake  at  the  time  (htwi 
a  formed  defign  to  re61ify  it,  although  it 
could  not  then  be  known  that  it  would  hi 
fo  material  to  tlie  party :  It  is  fair  to  pre- 
'  fume  that  Lord  Qngley*s  defire  to  infpcft 
the  poll-book,  had  the  fame  objeft  in  vi^. 
The  poll-clerk,  who  is  the  fheriff's  deputy, 
had  notice  of  his  miftake  two  days  after  it 
happened ;  he  ought  in  duty  to  have  men- 
tioned it  to  his  principal,  and  this  notice 
to  the  deputy  was,  in  point  of  laWj  a  notice 
to  the  principal ;  at  leaft  for  the  objeft  of 
the  prefent  caufe,  it  may  be  fo  confiderbd. 
Thus,  notice  of  the  miftake  was  given  early 
in  the  poll,  though  the  requeft  to  alter  it 
came  late:  this  may  be  eafily  account^ 
cd  for  from  the  hurry  of  the  eleftion,  and 
the  neceffity  of  more  important  bufinef* 
which  it  would  have  interrupted* 


^  Judicis  officium  eft,  ut  res^  iu  Umfsra  x^vmk 

Quaercre  ■   '"  ^    '    >'* 
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But  an  objeftion  to  the  time  of  the  ap* 
plication  cannot  be  urged  by  the  counfd 
on  the  other  fide,  confiftendy  with  their 
pofition  *  that  the  poli-book  is  condufive 
evidence  ^  if  fo,  every  day  during  the  eke- 
tion  was  equally  proper  or  improper,  and 
every  application  would  have  received  the 
fame  aufwer  from  them;  becaufe  the  au-^. 
thority  of  that  book  would  have  been  as 
binding  on  the  day  after  the  miftake,  as  at 
the  end  of  the  poll,  and  would  have  been 
lifed  accordingly  for  their 'defence. 

When  the  Committee  confider  the  feve- 
ral  fteps  taken  on  the  part  of  the  petitioner^ 
to  prevent  the  operation  of  this  miftake 
againfl:  him,  they  wiU  fee  good  reafon  ta 
prefimie  in  his  favour,  upon  thofe  points 
in  which  there  is  a  contrariety  in  the  cvi-^ 
dence,  Befides  the  circumftances  already 
mentioned,  the  voter  was  fent  for  to  Bed- 
ford on  monday,  and  attended  at  the  Shire- 
ball  with  other  witnefles :  Can  it  be  doubt-^ 
edfor  what'purpofe  be  attended  ?  The  pe- 
titioner's agent  was  determined  to.  bring 
forward  the  queftion,  and  aflually  did  fet 
^bout  it  while  the  parties  were  in  the  hall: 
•  Is 
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Is  it  probable  that  the  end  would  not  be 
purfued  when  the  means  were  prepared  ? 
Then,  the  manner  of  rejefting  the  appli- 
cation fliews,  that  the  opinion  was  found- 
ed more  on  the  authority  of  the  poll,  than 
the  fuppofed  impropriety  of  the  time. 

If  it  fhould  be  urged,  that  by  the  peti- 
tioner's confent  to  the  minute  of  the  pro- 
clamation for  clofihg  the  poll,  he  is  ejiop-- 
fed  to  bring  this  queftion  forward,  it  might 
be  anfwered,  that  the  words  of  this  minute 
will  not  bear  fuch  a  conftruftion.  It  only 
pro\4des  that  no  freeholder  Jhould  be  re-- 
ceived  after  the  time  limited,  and  declares 
the  conclufion^of  the  poll  to  be  future  and 
uncertain,'  "  —  the  poll  'will  be  finally 
clofed,  as  foon,  &c*/'  So  that  in  the 
mod  unfavourable  fenfe  of  the  proclama- 
tion, the  poll  could  not  be  confidered  a« 
clofed^  when  the  application  was  made. 

The  queftion  of  law  is  not  difficult  to 
determine ;  for  if  a  miftake  of  this  fort  ex- 
ifted,  and  was  mentioned  in  proper  time  to 
the  flierifF,  he  was  bound  to  have  corre£led 


*  See  p.  3^2, 
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it,  becaufe  by  fo  doing  only,  could  he  make 
a  return  according  to  the  true  number  of 
votes  received  by  him.  There  is  a  wide 
difference  between  correfting  the  entry  of 
a  vote  admitted  or  rejtSed  on  a  difputed 
title,  and  that  of  a  vote  whofe  right  was 
allowed;  in  the  foitiier  inftance  the  (heriff 
z&s  judicially  and  his  judgment  is  conclu- 
iive  as  to  the  returd;  but  in  the  latter,  he 
li6ts  minifierially^  his  duty^  is  to  ftate  the 
faft  truly  and  to  give  efFeft  to  it*  If  he 
does  not,  his  return  is  in  this  refpe£l  falfe, 
and  the  alteration  of  this  miftake  is  the  only 
way  to  miake  the  return  agree  with  the 
eleftion. 

The  Committee  fliould  confider  them- 
felves  upon  this  queftion,  as  fitting  to  do 
what  the  fherifF  ought  to  have  done  at  the 
eleftion,  when  the  applicafion  W9s  made  to 
him.  If,  therefore,  he  had  then  made  the  in- 
quiry fuggefted  ta  him,  he  muft  have  {^tn 
his  error  and  correfted  it;  the  efFeft  of  it 
would  have  been,  a  return  of  the  petitioner, 
iriftead  of  the  fitting  member.  Upon  that 
principle  of  equity,  that  what  ought  to 

have 
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have  been  done  is  to  be  confidertd  as  done, 
the  Committee  will  now  decide^  in  the  &mt 
manner.'  In  the  cafe  of  Derby  %  -  a  €px£^ 
iwn  arofe  upon  the  right  of  a  fet  of  per* 
fons  claiming  to  be  admitted  freemen  be- 
fore  the  elefUon  ^  they  wcrcrcfofed  admif* 
fion,  and  afterwards  at  the  clcflioaat  thdbr 
votes  were  refofed  for  want  of  this  admif^ 
fioa ;  But  the  CcsBmittee  wiio  tried  the 
canfe^  being  of  opinion^  that  the}r  ol^^ 
to  have  beenadmitted to  their  frecdcnti  be» 
fore  the  deftion,  whereby  they  would  haw 
acquired  a  compleat  right  ta  vctt  at  that 
eleftion,  refolved  to  allow  tikir  votes  ac^ 
cordingly,  and  Mr.  Coke  the  pelitionw 
focceeded  by  that  rcfolution. 

.  The  counfel  for  the  fitting  OTcmber  ar-» 
gued  as  following. 

The  evideiice  of  the  miftakc  is  not  fuch, 
and  fo  clearly  proved^  as  to  intitk  the  cpun^ 
fcl  forthe  petitioner  to  argue  from  it  a$  4 
faft  eftablifhejd.;  Thepdil-clerkandchec^ 
ckrksy  ftill  rely  more  upon  thewthority 
©I  their  books^^  than  upoo  any  oliier  me^M 

*  3  Doug.  Elea.  366,  &c# 


BEDFORDSHIRE-        567 

of  infc^rmation ;  the- former  is  fworn,  the 
9tha«  nQ|:s  and  it  is  well  knowa  that  in 
all  eleftions,  the  poU-clerk  is  more  ex^ft 
than  the  others,  who  often  copy  one  from 
another.  Notwithftanding  the  known  in-* 
Ijsntion  and  declaration  of  the  voter,  it  is 
.ftill  fair  tp  fuppofc  that  in  the  confufion 
in  wliich  his  vote  was  given,  he  may  have 
made  ^  hpfas  lingu^^^  which  oecafioned  the 
entry  as  it  ftands  s  fuch  circumftances  have 
c^en,  happened,  and  it  appears  that  the  dif- 
ordeiT  at  the  poll  was  fo  great  on  the  firft 
day  of!  the  dedion,  that  a  man  of  good 
pnderftanding  might  eafily  have  forgot 
himfelf  in  fach  ^  fcene.  The  peculiar 
ftatQ  of  thi$  caufe  would  warrant  the  Cpm- 
inittee  in  making  this  fuppofition  in  a 
doubtful,  cafe,  in  order  to  fupport  a  public 
officer  in  an  a6t  of  duty. 
.  But  fuppofing  the  Committee  to  be  per- 
fuaded  of  the  miftake  as  contended  for, 
there  igtre  many  rpafons  which  ihould  in- 
duce them  to  fupport  the  prefent  return, 
Thefc  refult  from  ^  confideration  of  the 
general  tenor  of  the  eleftion,  and  from  the 
petitioner's  condu^  ujpon  this  fubje<a. 

The 
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The  queftion  has  been  fairly  ftated  as  d^* 
pending  on  the  time,  and  manner>  in  which 
the  fubje6l  was  mentioned  to  the  flierilF; 
ind  it  is  agreed  on  both  iides,  that  the 
Committee  ought  to  confider  the  queftion 
as  the  (herifF  (hould  have  done.  As  to  the 
time,  according  to  the  evidence  of  the  fhe-* 
riff's  counfel,  who  from  his  fituatibn  muft 
be  fuppofed  impartial,  the  miftake  was 
never  fuggefted  to  him  till  tlw  moriday; 
On  the  other  fide  it  has  been  contended^ 
(in  order  to  obviate  the  effeft  of  this  evi- 
dence) that  the  fheriff  had  notice  of  the 
miftake  two  days  after  it  was  committed^ 
becaufe  it  was  notified  to  his  deputy  the 
poll-clerk :  But  if  the  notice  alluded  to  had 
been  a  formal  notification  of  the  fa6t, '  it 
would  not  have  warranted  fuch  a  conclu- 
fion  from  it ;  becaufe  the  ele6lion  was  con- 
duced throughout  on  different  principles, 
and  becaufe  it  was  not  done  in  order  to 
obtain  an  amendment  of  the  error  by  fuch 
notice.  The  only  effeftual  notice  is  that 
which  was  given  in  order  to  cure  thevdefeft, 
and  purfued  accordingly.  In  faC,  the  fup- 
pofed notice  was  x)nly  a cGnnierfationzxnong 

perfons 
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|>efforis  hot  authorifed  by  the  partieis  fot 
the  purpofe,  and  V^fithout  any  view  of  prd^ 
iTccutirig  it^  at  a  place  where  the  poli-clerk 
happehed  to  be  pfeient: 
-  The  reafofts  titw  (Offered  tot  riot  brihgi- 
ing  on  the  qiicftioii  fddtier ;  are  infufficient 
and  contradi^ory  J  although  the  party  had 
knowledge  of  the  miftake;  it  does  not 
ajipfear  that  any  rdfolutidn  wais  t^kfeh  ib 
correft  it  during  the  poll-  They  would 
iiow  have  the  Committee  infer  that  they 
had  detei*mined  upon  an  application  to  the 
IherifF,  and  dcfignedly  poftpohed  it ;  but 
•the  memorandum  relied  upon  for  this,  is 
no  more  than  a  note  or  irideX  (of  which, 
:n6  doubt,  there  arie  many  On  both  fides) 
for  future  ufe  upon  a  fcrutiny,  which  was 
talked  of  during  the  poll,  and  afterwards 
demanded.  It  cannot  be  believed  that  in 
the  lattet  days  of  the  poll  they  were  afraid 
to  interrupt  more  urgent  bufinefs,  bccaufe 
in  thofe  days  there  were  many  vacant 
hours,  and  fometiines  twenty  votes  was 
.the  amount  of  a  day's  poll.  It  was  never 
mentioned  to  the  oppofitc  party,  either  as 
a  fulgent  of  converfation  or  of  bufinefs. 
B  b  Thefe 
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I'hefe  circumftances  induce-  a  bdief,  tbat 
this  application  was  a  ihift  in  tb»  laft  ret 
fort,  when  they  were  bard  prefle4  w  ^;<aa4 
of  the  eledlion;  the  import9ii^<^  it  €9i)](i 
not  till  then  b^  known,  noi;  ¥^f&  the  wit- 
nefles  or  the  voter  till  thqi  ient  loiii :;  d^  if 
it  was  really  intended  to  make  vkh  of  tbe 
Tote,  the  fa6l  was  purpofefy  1/^  fcCTeti 
till  it  would  be  too  late  for-the  oj^er  p^fty 
to  have  advantages  of  the  fame  fi?rt. 

The  Committee,,  in  determinj^ng  upo9 
the  fherifF's  decifioa,  fhoukl  be  glided  Iff 
thefe  confiderations.  i.  WhetJbechftxMmltf 
have  made  the  alteration  aiked  fb£>  coor 
fiftcntly  with  his  former  condti£%:  in  ti» 
regulation  of  the  polL  2.  Whethor  he 
^ould  in  law  revife  an  entry  on  the  poll, 
after  it  was  clofed.  Upon  the  firfi  queftion, 
Mr.  St.  John  contends,  that  the  proper  time 
for  making  the  alteration^  wias  wh^  the 
voter  was  prdent:  Without  relying  upon 
the  praftice  of  this  election,  this:  is:  war- 
ranted by  the  ftatutes  *,  whereby  the.  parr. 
ties  are  allowed  to  have  inj^efknrs  asad 

*  7  &  8  W.III,  ch.  ^5.  and  laGcA,  IL  c^  i«,. 
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dHej^-clei-ks :  The  ftatutes  feem  t»  have  in 
ivt^  hy  this  prorifion,  the  prevention  of 
thti^rjrdaSkvkhy  that  how  occurs.    It  is 
ffie'dnty  o^  thefe.  party  agents  to  watch 
tht  eftr<3W-*!f  the  pott^  and  to  inform  thei? 
pi^ideip^sj  if  they  negleft  it,  the  latter 
dl^  to  ht  edtveluded  by  their  negligence^ 
If  it  were  not  fo,  to  what  endlefs  diftraftion 
miglltiiot  the  itnyiff  be  fubjeared?  Such 
lii^fiiyfe^  happen' ^ifi  thec^cburfe  of  every 
(ler^i^^  Before  the  end  of  the  day,  th$ 
i^iJtf(Snfis^^a<iqtaJrttcd  with  the  tranfaftion 
dli^  l^atve  left  the  ttMrn>  and  the  fheriif  has 
lii^poVli^^o' coflipeliljeir  return.:  Jt  is 
tfettieforji' righty  \jpori  this  account,  that 
=l&i$r6ihotild  be  a  liifiitation  to  the  time  of 
^diibuffitUg  fuch  quel^ons.   In  another  point 
o#viewk  ii  equally  juft,  for  a  contrjury 
•|»ra£tice  w^ultt  give  great  .encouragement 
'«&  the  knav^  of  party  tools,'  who  abound 
Ui  thefe  cont^s. 

The  tnannw  in  whicb  the  application 
iMi  m^to  the^eriff,  (excludve  of  the 
l^it^)  was  not  conformable  to  the  regula- 
tions obferved  in  the  poll.  It  was  brought 
forward  irregularly,  1^  an  agent,  and  not 
Bb  2  by 
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by  the  petitioner's  counfel ;  and  when  tiijsar 
tioned  in  the  counfeFs  prefence,  w^s.aot 
taken  up  by  him  as  a  fubje^  of  argument* 
From  this,  the  fherifF  might  vyell  infer,  that 
the  cafe  was  not  deliberately  brought  for- 
ward, a&aferious  propofal  for  his  ded- 
iion,'but  rather  as  an  infb^nce.of  hardihip 
to  be  regretted^ 

^^Upon  the  fecond  .queflion,,  mudh  de- 
pends on  the  time  ill  which  the  ppU.may 
be  faid  to  have  been  elofeJ.  It  is  Cimtepded 
for  the  fitting  member,  that  this  ti|xi9  ^was 
when  no  more  votes  could  be  rec^veds  vi9# 
at  fix  o'dock  on  faturday-,.  Thtpotii9  Ae 
iiumbring  of  the  eleftora  accoj^ing  td  tibeir 
voices  i  inthisfenfe,  therefore^  thepaUk 
concluded,  when  all.  thofe  who  may ^v? 
their  voices  are  received.  If  the  coimiel  for 
the  petitioner  fay  that  the  poll  was  ppen.cia 
monday,  for  any  other  purpofes  than  thctfe 
rcferved  for  that  day,  they  mjuft  at  ^ 
^fame  time  admit  that  it  was  open  for  every 
purpofe,  without  diflinftion,  jwd^atnew 
votes  could  have  been  received  at  the  time 
when  this  application  was  made.  This  pQe- 
fition  would,  lead  to  great  abfurcUties,  anjl 
J  is 


B  E  D  F  O  k  D  S  H I  R^E.       373^ 

is^not  only  contrary  to  the  general  law  and 
pradice  of  elcdiohs,  but  likewife  to  the^ 
very  terms  under  which  the  candidates 
themfel\T8Confentcd  to  the  adjournment  of 
the  county-court;  the  poll  was  thereby 
ciofed,  the  court  was  adjourned  for  the  pur- 
pofes  mentioned.  The  difcufling  of  the 
unaccepted  vote^  was  in  fubftance  the  fame  * 
bufinefe  witH  that  of  thofe  queried,  for 
their  names  were  received,  but  thdr  rights 
were  undetermined.  It  may  therefore  be 
faid,  that  the  pnly  bufinefs  of  monday  was 
to  examine  into  the  queries  on  the  poll, 
and  to  caft  up  the  numbers  j-^a  bufmefs 
which  perhaps  never  yet  took  place  in  any 
eleftion,  till  aft^r  the  poll  was  underftood 
to  be  clofed. 

If  the  Committee  fhould  be  of  this  opi- 
nion, the  queftion  upon  the  time  of  the 
application,  and  the  contrariety  of  the 
evidence,  will  iiot  be  material.  The  peti- 
tioner's counfel  feem  to  rely  principally 
upon  thie  application  made'on  monday,  and 
to  be  fiire  they  cannot  ferioufly  ui^e  any 
other;  whether  this  took  place  in  the 
§hire-hall,  or  at  the  kjoor  of  the  jury- 
B  b  3  chamber. 
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chamber,  it  was  in  eit^  qajfe  :;too  j(flse. 
This>  at  leaft,  is  clear,  that  it  v^  ^q^liU 
late  in  the  day,  when  alraoft  all  tbiept^- 
bufinefs  was  finifhed.  Bat  if  the  iComr 
mittee  ihould  think  -  th?  point,  cf  rtJQie  a* 
.material  Aibjeft  of  inquiry,  they  xn^ht^ui 
juftice  to  give  more  credit  tp  the  cvid^^ 
of  an  indiiFerent  perfon,  ajfling  in  ^  ilatjba 
of  fome  profeffional  reiponfibiiity,  tfean  tg 
that  of  an  agent  of  one  of  the  parties  e^ger 
in  the  purfuit  of  his  obje^. 

Under  thefe  circumiitances  tk9  iheri^ 
was  juftified  in  refuling  to  enter  upon  a 
queftion,  which  muft  have  fended  to  ppen 
the  whole  eleftion  in  the  period  ol^  .  it? 
conclufion*  Hp  mtift,  in  the  ;foupfe  of 
equal  juftice,  have  attended  to  the  lifae  ap^ 
plication  at  that  time  threatened  frpm  itfie 
fitting  niemberj  this  wcojki  have*  Jed  to 
others,  thofe  again  to  new  difcoverie^  and 
thus  the  parties,  without  inteqdlngit,  woul^, 
have  found  themfclves  m  tl>e  midft  pf  a. 
fcrutiny.  Whajt  is  the  u&  of  a  ibrutiiiy 
i)ut  to  corre^  the  errors  of  a  poll  ?  Aicfu- 
tiny  vvas  the  proper,  and  the  only  lawful 
method  for  wrrefting  fuch  errors,  if  they 

exifhd. 
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<]Qft»l,  It  has  been  faid>  that  the  fitting 
tnefiiber's  fafe  is  founded  upcwi  perverting 
the  ^KAinf^ions  between  a  poU  and  a  ppljl** 
^^  3  hut  it  may  with  better  reafon  be  faid^ 
,<^at  the  argument  of  the  petitioner'$  ^aff 
confpDiids  a  poll  with  a  fcrutiny. 

The  Committee' having  deliberated,  hx^ 
Ibrmed  the  counfel  diat  the^  hadpalTed  thp 
two  following  refolutions ; 

J.  "  That  the  application  to  the  flieriff 
^^  was  fuch^  and  made  in  fuch  time  as  to 
^*  i5a|l  liipon  him  to  attend  to  it/* 

2.  **  That  the  fheriffought  to  have  takea 

ik^  v^e  of  William  Lugfden  from  the 
•«  poUof  Mr.  St.John^anda4dedit  Jx>th€ 

poU  <^  li^rd  Onglejr/' 


Jl€ 


€i 


In  the  former  j^ait  of  the  c^ufe,  wh^ 
the  counfe^for  the  petitioner  had  j&nifhecji 
thm  evidence  relating  to  the  cafe  of  Lugfr 
4en,  they  informed  the  Committee,  that 
with  ref|)edt  tQ  the  other  two  votes  mcijr 
tioned  in  the  petition,  (the  circijmftances 
of  whiph  they  had  bdijre  njentioned  in  the 
opening)  they  could  not  produce  evidence 
JB  b  f   .  that 
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that  application  was  made  to  the  fherafFtoi 
coiTcd  thefe  miflakeSj  befbf^  the  clofe  of 
the  poll  J  that  if  the  Committee  ihoiild 
think  proper,  they  were  prepared  to  prov^ 
the  miftakes  of  the  poll-clerk,  as  ftatedin 
the  petition.  Hereupon  thft  chmrman 
alked  the  counfel  for  the  fittmg  member  i£ 
they  chofe  to  offer  any  argument  on  this 
point ;  to  which  they  anfwercd,  that  the 
matter  refted  with  the  Committee.  The 
court  was  then  cleared,  and  the  Committee' 
deliberated.  When  they  met  next  mommg, 
the  counfel  were  inforriied  that  the  fidlow- 
ing  refolution 

*^  That  the;  counfel  be  admitted  to  pro^ 
^'  duce  evidence  to  correft  miftakes  upo>i 
"  the  poll- book,  although  no  fuch  evj-. 
"  dence  was  tendered  to  the  fherifF" 
had  pafled  in  the  negative.  ■  ■ 

This  refolution  pafled  before  the  counfel 
for  the  fitting  member  had  opened  then* 
cafe  in  anfwer.  Its  effeft  confined  the  cafe 
on  tfie  part  of  the  petitioner  to  the  vote  of 
Lugfden  only.  On  the  other  fide,  thqrex- 
prefled  a  wifh  that  the  Comnniittee  wouW 
V   -  -  allow: 
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f^ovf  them  to  proceed,  fiiit  and  feparatelyi 
lipon  that  paft  of  the  fitting  member's  cafe 
which  related  to  this  vote,  that  according  to 
the  judgment  given  upon  that  point,  they 
might  or  might  not  enter  upon  the  other 
points  they  intended  tq  bring  for^s^ard  s  but 
this  was  oppofed  by  the  other  counfel,  and 
not  approved  by  the  Committee,  who  dcr 
fir^  them  to  open  their  whole  cafe,  and 
proceed  upon  it  altogether,  as  the  whole 
evidence  for  the  petitioner  was  now  clofed. 

The  counfel  for  the  fitting  member  did 
proceed  accordingly  in  their  cafe,  and  flated 
that  they  fhould  prove  that  four  (in  which 
they  afterwards  correfted  themfelves  and 
mentioned  fix)  votes  had  been  falfely  en- 
tered on  the  poll,  by  miflake,  to  their  pre- 
judice, in  the  fame  manner  as  tliat  of  Lugf- 
den  for  Lord  Ongley, 

After  the  abovementioned  refolutions 
relating  to  Lugiden  were  communicated  to 
the  bar,  the  counfel  for  the  fitting  member 
proceeded,  in  fupport  of  their  cafe,  to  call 
evidence  to  fhew,  that  one  Thomas  Eyre 
whofe  name  was  entered  by  the  clerk  as 

voting 
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voting  for  Lord  Qflbry  vnfy^  had  voted  for 
St.  John  likewife. 

This  evidence  wa$  objeSed  to  by  die 
cDunfel  on  the  odier  iide,  who  &ki,  tht 
laft-mentioned  refolutioti  of  theCommxtibR 
imported  that  it  ought  firft  to  he  madtt  ap«* 
peiir»  that  the  cafe  bad  beol  mentioned  t4> 
the  iheriff  during  die  poll. 

The  counfH  for  the  fitting  njeiBberimd^ 
they  could  not  prove  ihsk  notice  of  the 
miftake  h^  been  given  to  the  (heriS^  but 
they  contended, 

That  they  had  a  right,  ncHwithftaiHiing, 
to  enter  upon  this  cafe  now ;  that  the  rt^ 
folution  alluded  to  was  formed  by  the  CofA^ 
mittce  expartCy  upon  the  cafe  of  die  p^ 
tioner  only,  occaiioned  by  a  r equeil  £rom 
his  ODuniel  for  die  Ccnnmittee'b  dire£i:k>Q3, 
as  to  their  own  mode  of  proceedings  withoat 
hearing  them,  and  witliout  any  intimation 
fyoai  the  Committee  that  any  refolntlcw 
Vizs  in  contemplatioiti  whifh  wouH  be 
binding  upon  the  fitting  member.  He 
.would,  indeed,  be  in  a  ftrange  fituatioti^  if 
he  ihould  not  be  allowed  the  fame  moans 
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for  his   defence  as  had  been  employed 
againft  him. 

In  the  former  argument  the.  opinion 
of  the  Houie  had  been  preiled  upon  thern^ 
aad  therefore  they  reminded  the  Commit-- 
tee,  that  when  St*  John's  petition  had  been 
preiented  to  the  Houfe,  it  was  rge6led  there 
upon  the  ground  that  he  woujkl  have  the 
benefit  of  it  before  the  Committee,  as  a 
matter  of  courfe;  They  laid  it  was  agreed. 
That  the  committee  were  to  decide  as  the 
Iheriff  ought  to  have  done ;  and  if  he  had 
thought  himfclf  competent  to  receive  the 
application  made  by  the  petitioner,  the 
fittiijg  member  might  have  had  an  oppor- 
tunity of  bringing  forward  fimilar  cafes  for 
his  coniideration  5  but  having  done  other- 
wife,  it  would  have  been  abfurd  for  the  fit- 
tii^  member  to  have  offered  any  evidence 
to  him  ^f  a  miftake,  at  the  feme  time  that 
he  denied  his  authority  to  correft  it ;  or  ta 
have  produced  witneflles,  who,  as. he  con- 
tended, ought  not  to  be  heard ;  and  it  was 
ufekfs  when  the  majority  was  declared  to 
l>c  in  his  favour;  That  the  Committee 
muft  in  juftice  prefume,  that  Mr.  St.  John 
2  .       knew 
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Jcnew  the  circumftances  of  his  cafe  an4 
would  have  done  what  his  fituation  woul4  * 
have  required  of  him,  if  the  iherifF  had  de-r 
cided  the  contrary  to  what  he  did;  and' 
therefore  they  would  not  interpret  Adr 
refolutlon  fp  as  to  deprive  him  now  of  a' 
defence,  which  he  coqld  not  an4  ought  i^ot 
^0  have  made  before. 

The  Gounfel  for  the  petitioner  faid. 
That  all  they  contended  for  was  ^n  equal 
meafure  of  jiiftice,  that  one  party  might  ■ 
not  have  an  advantage  which  had  been  rcr 
fiifed  to  the  other ;  That  it  was  inconfiftent ' 
in  thofe  who  admitted  that  the  Committee 
)vere  to  do  what  the  fheriff  ought  to  have 
done,  to  prefs  them  to  receive  evidence 
which  th.ey  did  not  offer  to  the  fherilF: 
The  Committee  had  decided  what  the 
flieriff  ought  to  have  done,  and  that  judg- 
ment ought  not  to  be  impeached ;  now  the 
queftion  is,  what  the  party  ought  to,  have 
Clone  ;  —  Having  negledled  to  proffer  the* 
evidence  to  the  fheriff,  he  is  precluded  from 
doing  it  now  by  the  refolution  of  the  court,- 
which  certainly  has  in  terms  a  reference  to' 
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fcoth  partics^;  That  it  could- npt  be  faid  to 
have  been  made,  without  hearing  the 
coun&l  for  the  fitting  member,  becaufe 
they  had  been  formally  alked,  whether  they 
defired  to  fpeakupon  the  queftion,  and  de- 
clined it ;  nor  was  there  any  peculiar  hard- 
Ihip  falling  upon  the  fitting  member,  in 
hdag  reftrained  from  going  into  the  merits 
of  the  caufe  (which  this  cafe  led  to)  upon  a 
queftion  of :  the  return  only.  As  to  the 
arguments  which  are  faid  to  have  been  ufed 
in  the  Houie»  they  could  not  anticipate  the 
judgment  of  the  Committee  upon  their 
own  method  of  proceeding;  but  Mr.  St. 
John's  petition  had  been  rejedled  *  there, 
conformably  to  the  rules  of  the  Houfe, 
which  never  receives  petitions  from  fitting 
jmembers  on  their  own  eleftions. 

When  the  Committee  met  on  the  day 
ibllowing,  the  counfel  were  informed  that 
the  following  refolution 

"  That  the  counfel  be  admitted  to 

"  produce  evidence  relative  to  Thomas 

"  Eyre."  . 
had  been  negatived. 

.   .  •  It  wfis  withdrawn,  not  rejcScd,  Sec  p.  qi6. 

Here- 
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Hereupon  ^  couxiM  for  tlie  fitting 
member  propel  to  enter  Upott  Ae  evi- 
dence  of  a  miftake  in  the  poll-book,  whidi 
they  feid  was  not  withm  the  reftri^Hofts 
laid  down  by  the  Committee,  Thi*  wa« 
the  cafe  of  one  Edward  Behnet,  whio  had 
voted  for  0^/ory  and  Sf.  Johni  but  in  the 
poll-book  his  vote  was  entered  for  Vj^ 
only.  The  gentleman  who  j^^okethe  wdrdi 
ftated  in  p,  559.  to  the  fiierifF,  when  iSat 
cafe  of  Lugfden  was  prcffed  upon  him  in 
the  grand-jxny  chamber,  hdd  this  raiftafce 
jarticularly  in  view  at  the  time  whai  he 
^oke.  He  had  heard  of  other  miftekes  of 
the  fame  fort,  but  at  that  time  kneW^  the 
circumftances  only  of  this. 

The  counfel  faid,  that  as  the  fitting 
member  would  certainly  have  offered  evi- 
dence of  this  miftake  to  the  flieriff,  if  he 
had  inquired  into  the  other,  they  now 
claimed  a  right,  confiftent  with  the  rule  of 
the  Committee,  to  produce  fuch  evidence 
to  them,  in  order  to  obtain  the  neceffary 
correftion  of  the  poll.  They  admitted 
that  both  the  check-books  agreed  with  the 
poll  upon  this  vote. 

The 
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Thus  couBiibl  fo^  tke  petitk>ner  obje^led 
to  any  inquiry  Into  this  fuppoied  miftake^ 
aUedging,  That:  as  all  the  entries  of  the 
vote  agreed,  no  regular  evidence  of  thdr 
error  could  be  produced,  in  this  ftage  of 
the  caufe ;  That  the  ftatute  allows  inipec-^ 
tMSt  and  check-ckrk9  for  the  purpofe  of 
K<3ifyin^  miAaki^^  in  the  poll,  and  there- 
fore the;miAakes,  if  any,  ought  to  appear 
by  a  con^parifon  with,  the  check- books. 

To  this  it  was  replied.  That  the  objedion 
wj|$  premature,  zs  it  was  founded  in  a 
cpofilufion  from  the  efFed  of  the  evidence 
j^  which  alone  the  Committee  were  to 
^g^M^hen.  it;  ihould  be  heard)  and  not  to 
the  ftvidinoe  itfelf,.  the  materials  of  which 
had  not  been  ftated :  That  the  queftion 
BOW  was^  whetiier  the  cafe  fhould  be  con-' 
fidered,  of  which  their  could  be  little 
dbubfc  after  the.  alteration  of  Lugfden's 
vote} — As  to  the  proofs,  none  had  yet 
MenLO&red* 

The  Committee,  after  deliberating  oa. 
^cpeilion:,  Rdblved, 

**  That 
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"  Thnt  the  counfel  be  admitted  to  prd^ 
duce  evidence  relative  to  Betitief  s  vote.- 

The  firft  witnefs  called  was  the  votei? 
himfelf.  He  was  objefted  to  by  the  coun- 
fel for  the  petitioner,  who  argued^  that 
his  teftimony  was  not  competent, 

Fii-ft,  On  account  of  intereft,  for  although, 
the  voter  has  no  fuch  pecuniary  intereft  at 
is  the  caufe  of  incompetency  in  other 
courts  of  juftice,  yet  eveiy  voter  is  fup^' 
pofed  to  be  interefted  in  the  fupport  of 
the  party  he  efpouies ;  it  has  been  often 
iaid  by  Lord  Mansfield,  that  queftion$  rf 
evidence  always  depend  on  the  febjeft 
matter  to  which  it  is  applied  iftich  an 
objedion  as  this  could  not  arife  in  Weft- 
minfter-hall,  becaufe  it  is  peculiar  to  die 
complicated  nature  of  an  eledtion  petiti(^ 
in  which  alone  the  confequences  of  efta^ 
blilhing  the  vote,  can  be  confidered  as 
interefting  to  the  voter. 

Secondly,  The  praftice  Is  unifbrmly  in  £*- 
vour  of  the  objeftion;  The  Journals  do  not 
furnifh  a  finglc  inftance  of  a  voter's  being 
received  as  a  witnefs  in  the  circumftances 
in  which  Bennet  Hands ;  nor  can  any  cafe 

to 
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to  the  ccmtrary  be  produced  fince  the  in- 
ftktitk)n  of  the  nev^  judicature:  Nowi 
uniform  pradice  is  the  bcft  cividence  of  the 
law.  It  is  ufual  at  eleftions  for  a  voters 
whom  the  flierifF  may  have  rejefled,  to 
make  a  formal  tender  of  his  vote;  but 
when  the  cafe  comes  before  a  Committee, 
the  voter  is  never  produced  to  prove  that 
tender,  but  fome  indifferent  perfoh;  the 
reafon  of  this  may  be  learned  from  the 
rules  that  guide  the  other  courts  of  juftice^ 
Lord  Hardwicke  faid,  that  where  there  was 
a  great  danger  of  perjury,  if  the  intereft  of 
the  witnefs  were  probable^  it  would  always 
lead  him  to  allow  the  objeftion  to  his  evi^ 
dence*.  Suppofing  in  tliis  cafe^  Berinet 
were  in  his  examination  to  fpe^  falfely, 
it  would  be  almoft  impoffible  to  convidt 
him  of  perjury,  becaufe  in  defence  of  the 
indiftment  it  would  be  urged j  that  if  he 
is-  admiffible  here,  the  evidence  of  the  poll 
and  check-books  united  is  riot  conclufive : 

*  Perhaps  the  words  alluded  to  are  thofe  mentioned 
in  the  law  oiNtfi  Prius,  p.  286.  "  —  Unlefs  the  objec- 
tion appeared  to  carry  a  ftrong  danger  of  perjury,  and 
ibme  apparent  advantage  might  accrue  to  the  witnefs, 
he  was  always  inclined  to  let  it  go  to  the  credit  only.'* 
C  C  The 


its  CASE      V. 

The  great  valife  of  thi*  rtsm's  vote  toiht 
fitting  member^  fhews  what  atdvantage  hi& 
evidence  might  prociite  to  htm;  hel«  tf 
therefore  a  teiftptatibn  to  pcqury . 

Thirdly,  The  inference  to  fete  Arkwrn&tA 
the  ftatutes  of  ele^ibns,  afEbrds  a  ikpcng 
argument  againil  ^diis  ^evidenci;^  fi4^tcli^  k  is 
faid,^  is  to  contradict  the  -entries  in  all  iinc 
three  bodes.  The  Le^fktuitej  tgr  ajtelwfflg 
check-books  to  the  tparties,  mttft^ean  not 
only  a  benefit  to  them,  but  alfo  to  intiro- 
duce  regularity  into  the  pd!H>  tod  that  fl» 
cafes  of  doubt  they  are  not  only  tfo  rely  ob 
the  minutes  of  their  own  clef  ka,  btlt^fe^ 
wife  to  be  bound  by  them* 

The  ftatute  2  Geo;  IL  chi  '24.  |)royidte 
very  fl:ri£Hy  againft  bribery^  and  thcLpro- 
vifion  is  enforced  by  an  oftth;  but  it  nwglft 
be  eafily  evaded  by  the  opportunity  which 
the  admiflion  of  this  evidence  >yould^ive : 
'Corrupt  the  voter  after  the  ele6iioii  to  r^ 
trad:  his  vote,  and  no  penalty  will  he  in- 
curred. 

In  all  the  cafes  of  ameridments  at  law, 
it  is  a  general  principle,  that  the  amend- 
ment of  a  written  inilrufiient,  fhouM 
be  made  from  fome  6ther  Written -iMftni- 

ment 


BEDFORDSHIRE.         387 

ilient  of  equal  wthority^  thus,  Lugfden's 
poll  was  amended  on  the  authority  of  the 
cjieck-bioojcs  j  but  i;i  tJbis  cafe>  thefe  con- 
firm the  pxefent  ftate  of  the  poll, 

Befides  the  aipoye  arguments  tl;iere  is  a 
jlirong  .one  ak  incom)emeuti.  In  a  |>etiticp 
on  tlie  jpxerits  the  iaco.ave^:ie^ce  of  re- 
ceiving fvjch  evidence  w9V^ld  he  njiooflxou^ ; 
it  woi^Jid  (?pen  every  vote  ojgi  tl^^  jpo)il  tp.a 
J&^fli  inquiry,  which  ii^  places  ^c^f  p^p^j^ar 
iel^qo  would  reader  l;he duty  of  >,Coin- 
iB^jjttee  altaqft  impraaicable. 

Thefe  arguments  the  counfel  for  the 
fitting  jnember  anfwered  as  follows  : 

The  grpund  of  iptereftalledged  fpr  x^^Qr 
ing  this  evidence  is  trifling,  ^nd  not  ^oui^ded 
on  any  principle  in  iaw,  or  any  cafe  in  Jthe 
^reports  :  ^iiatfeyer  fufpicion  it  vc^j^t  i^ife 
,pf  the  witnefe's  credit,  it  canio^ipdop  oh- 
j^fitioji  to  his  cc«(npetepcy.  The  ^rue  teft 
,of  .fuch  an  intereft  is  the  queftipn  m^titi- 
oned  by  Lord  .Hard  wickc*,  "  Is  he  to  g?t 
.grlofe  by  the  event?'*  Tbe^votcr  may  haye 
»o  furtl^-  concern  in  the  eyent,  A^n  ^ 

♦  In  the  cafe  of  the  King  and  Bray,  Hardw.  Rep, 

359' 
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hundred  others  who  only  read  of  it  in  the 
public  papers. 

Where  a  right  of  voting  is  in  queftion, 
a  voter  is  not  allowed  to'  ^ve  evidence-; 
but  this  arifes  from  a  juft  exception  to  his 
intereft,  refulting  from  the  lofs  or  gain  of 
aperfonal  right ;  and  each  vote  conftitutes 
a  caufe  as  to  the  individual  voter,  in  which 
he  is  a  party.  The  prefent  inquiry  has 
hothing  to  do  with  the  right  of  voting,  and 
the  vote  of  Bennet  himfelf  is  abfolutely 
fixed  on  the  poll,  his  right  being  unquef- 
tibned. 

The  counfel  on  the  other  fide  could  cite 
tio  cafes  in  their  favour,  but  there  are  two 
ftrongly  in  point  againft  their  argument, 
which  have  been  folemnly  determined  in 
the  King's  Bench.  One  is  the  cafe  of 
Mountain  and  Adkin,  where  the  queflion 
at  the  trial  was,  whether  the  plaintiff  or 
defendant  had  been  duly  elefted  to  a  curacy 
in  Norwich:  The  defendant  contended, 
that  according  to  the  agreement  of  the  par- 
ties before  the  eledlion,  the  right  of  voting, 
for  that  time,  was  to  be  allowed  ta  refi^ 
dents  only,    and  that  of  thefe  he  had  a 

majority. 
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in^ority.  In  order  to  prove  this  agree- 
ment, he  called  witneflcs  who  were  refident 
-ele<5tors,  and  the  other  fide  objefted  to  their 
competency  on  account  of  intereft :  But 
the  judges  held,  that  as  the  queftion  arofe 
not  on  the  right  of  voting,  but  on  the 
agreement^  and  that  being  pro  hdc  vice  only, 
and  the  eledtion  being  over,  they  were  com- 
petent witneffes,  having  no  intereft  as  to 
jRich  paft  eleSion.  Lord  Mansfield,  in 
giving  his  opinion,  obferved,  that  tlie  rule 
of  evidence  with  refpeft  to  competency,  is 
generally  carried  too  far,  and  faid,  he  wa$ 
inclined  to  follow  the  pra6lice  of  Lord 
Hardwkke,  who  in  ^ubtful  cafes  ufed  to 
Kftrain  the  obje6tion  to  the  credit  only  ( E) . 
•  The  other  cafe  is  that  of  the  King  and 
Bray*,  which  was  cited  and  relied  upoi^ 
ki  the  argument  of  the  above  cafe ;  There 
the  ifliie  was  upon  the  cuftom  of  elefting 
the  mayor  of  Tintagel,  which  was  faid  to 
be  thus  :  The  former,  mayor  and  town- 
cletk  .choofe  each  an  elifor,  which  two  eli- 
fors  fumraon  a  jury,   who  ele6l  the  new 

♦  Hardw.  Rep.  358.  and  Buller's  JV/^?  Pr/«i  (edit. 
1772)286.  (laftiCdit.)  290. 

C  c  3  mayor  ^ 


390  C    A    S    E      V, 

mayor ;  to  prove  this  ciiftom  one  of  ihe 
two  elifors  was  callcil,  and  objefted  to  as 
incompetent,  on  account  of  his  intereft  to 
fupport  his  own  authority.  But  the  judges 
held,  that  as  his  authority  was  paft,  it  was 
no  ground  of  objcftion  to.  his  compe- 
tency (F). 

Thefe  cafes  go  further  than  it  is  flecef- 
fary  to  contend  in  the  prefcnt  argument, 
and  the  Committee,  who  in  this  cafe  art  to 
decide  a  point  of  general  law,  oUght  to  pay 
^reat  refpe£l  to  dccifions  made  on  fuch  au^ 
thority. 

As  to  the  pr&ftice  alledjged  froih  the 
Journals,  it  fliould  be  remethberied  that  tiw 
mode  of  texitriinatioh  is  dififei'ent  in  this 
court,  froni  that  which  JFormterl;^  Jji:6vailed 
ih  the  Houfe  of  Gomtnons,  froitt  wJhfefiite^ 
the  practice  is  cited :  There  witneflfes  wfere 
not  exatained  on  oath,  ind  it  would  have, 
befen  unreafohable  to  have  ^owed  futh 
evidence  to  be  gi^mn,  in  cofttradi6tibn  to 
thkt  which  was  upon  oath  j  but  whdn  the 
Witheffes  fpeak  lipon  oath,  that  reafon  eX- 
ifts  no  longer.  The  other  part  of  the  ar- 
gument, drawn  from  the  danger  pifpegury, 

and 
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404  pvpfp?£t  of  advantage,  proves  too 
miich  J  it  would  gp  to  prevent  any  other 
voter  at  the  ekaion  from  b^iyig  examined 
on  this  fwbjei^,  for  to  qll  of  th^m  the  fame 
d^a^ou  bplds  in  an  equal  4egree.  A 
witpefe  Wis  nev^r  yet  .rejeft^d,  from  aa 
JWftgipfid  difficulty  in  conviifting  him  of 
pegury  if  hejQiould  fpeai:  fgilfe ;  where  any 
fuch  circumftances  appear,  it  may  perhaps 
caiie  an  oi^^Stion  to  his  cf^it»  but  no 
further. 

The  conclufion  attempted  to  he  drawn 
from  the  ftatute  18  Geo,  II.  ch.  i8,  is 
merely  fpeculative ;  it  is  more  confonant  to 
the  general  provifions  of  that  ftatute,  con- 
^(Aering  the  mifchief  it  was  intended  to 
prevent,  to  fuppofe  thjt  the  tkfe  of  check-* 
bodes  is  to  contrxdl  die  flierifF,  or  his  de- 
puties, without  any  p?uticular  view  to  the 
contingent  difputes  of  the  parties.  The 
argument  upon  the  bribery  ad,  is  not  only 
9?  i^lieable  to  every  other  voter  as  to 
Bennet,  but  it  is  denied  to  be  a  juft  notion 
of  the  law ;  it  certainly  is  bribery  at  com^ 
Xipii  law,  and  puniftiable  by  fine  and  im- 
Qc  ^  prifon-. 
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prifonment,  to  corrupt  a  voter  after  an 
cleftion  for  the  purpofedefcribed. . 

The  fuppofed  inconvenience  of  adiaait- 
ting  this  evidence,  cannot,  with  any  pro- 
priety, be  urged  againft  the  fitting  mem- 
ber, who  refifted  this  fort  of  inquiry,  be- 
fore it  was  authorifed  by  his  judges,  and 
Ijrouglit  into  ufe  by  his  opponent. 

The  Committee  having  deliberated  on 
the  queftion,  Rcfolved, 

"  That  the  evidence  of  Edward  Ben- 
*^  net  be  not  admitted." 

After  the  chairman  had  copimunicated 
this  refolution  to  the  parties,  the  fitting 
member's  counfel  propofed  to  call  evi- 
dence to  prove  the  cafe  of  Lavender  Boll, 
in  order  to  prevail  upon  the  Committee  to 
add  his  vote  to  their  poll.  The  circum- 
ftances  of  it  had  been  related  in  the  former 
part  of  the  caufe,  as  part  of  the  fitting 
member's  evidence  upon  Lugfden's  vote  *• 

*  See  p.  354. 

The 
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The  counfel  for  the  petitioner  objefted 
to  any  inquiry  into  this  cafe ;  They  faid^ 
it  could  not  be  done  without  confounding 
the  diftinftion  between  the  merits  and  the 
return^  for  that  it  related  to  the  merits  of  the 
cle6lion ;  That  the  flierifF,  as  returning  of- 
ficer, exercifes  both  a  judicial  and  a  mini- 
fterial  funflion  *;  in  the  former  charafter, 
he  determines  upon  the  rights  of  the  elec- 
tors, in  the  latter  he  receives  their  votes  and. 
returns  the  writs ;  this  minifterial  conduft 
therefore,  may  be,  and  generally  is  con- 
ne6ted  with  the  return  only ;  but  to  revife 
9ny  part  of  his  judicial  capacity,  is  to  enter 
into  the  merits.  The  return  may  be  good, 

*  Judge  Blackftone  gives  the  following  defcription 
of  the  fheriff 's  power  and  duty,  ^*  Thefc  are,  cither  as 
'*  z  judge  J  as  the  keeper  of  the  King's  peace,  as  a  mi^ 
*^  nifterial  officer  of  thefuperior  courts  of  juftice,  or  as 
<«  the  King's  bailiff. 

*'  In  his  judicial  capacity  he  is  to  hear  and  determine 
"  all  caufes  of  40s.  value  in  his  county-court; — He  is 
**  likewife  to  decide  the  eleftions  of  knights  of  the 
**  (hire, — : — • — of  coroners,  and  of  verderors ;  to  judge 
**  of  the  qualification  of  voters,  and  to  return  fuch  as 
*'  he  (hall  determine  to  be  duly  elcfted. 
.  **  As  the  keeper  of  the  King's  peace,  &c."  See 
X  Comm.  343. 

although 
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although  he  was  palpably  wrong  in  judgn 
ment  upon  the  queflions  before  hiiiii  but 
a  failure  in  his  minifleriai  duty  generally 
Qccafions  a  had  return.  Thus  in  Lugf- 
den's  cafe,  the  iheiifF  had  niodiing  to  dq 
but  to  enter  an  eledor's  vote,  which  hav^ 
ing  not  done,  and  when  informed  of  his 
error,  ftill  rcfufing,  tiie  Committee  amende 
ed  it ;  bccaufc  the  return  couid  not  corre-p 
i|>ond  with  the  ele£tion  while  this  miftake 
fbood.  But  in  tfee  prdent  cafe  the  return 
may  correfpond  with  the  ele?6l4on,  becaufe 
no  vote  was  admitted.  Perhaps  the  fheriff 
n^y  have  erred  in  his  judgment,  but  ilill, 
1^  having  judidi^on,  his  decifion  is  bind-- 
ing  as  to  the  return,  which  is  his  own  aft ; 
whereas  in  Lugfden's  cafe,  the  Committee 
have  determined  that  he  had  no  authority 
knowingly  to  enter  a  vote  for  one  candi* 
date,  that  was  given  for  another,  becaufe 
he  thereby  <x-cafions  a  falfe  r^um^ 

That  even  if  the  Committee  were  not  to 
follow  this  diftinftion,  they  would  fee  ^)od 
reafon  to  approve  theiheriff's4ccifiou  upoA 
the  queftion  before  faim,  accordbig  to  the 
principles  which  are  eftabliflied  in  grantiijg 

nevsr. 
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new  trials  in  Weftniinfter-hall  j  That  the 
cafe  before  the  {herifF  refemblcd  an  appli- 
cation for  a  new  trial  in  order  to  admit 
frefti  evidence,  which  the  judges  never  al- 
low, unlefs  it  appears  that  the  party  could 
not  have  obtained  fuch  additional  evidence 
on  the  former  trial:  That  if  ^1  applica^ 
tion  were  to  be  made  in  the  King's  Bench 
oh  the  ground  now  laid  before  the  Com- 
mittee, it  Would  be  refufed,  becaufe  the 
new  evidence  exifted  and  was  forth-coming 
at  the  firft  trial,  if  the  party  had  ufed  due 
diligence  to  obtain  it  j  the  parties  were  in- 
titled  to  infped  and  have  copies  of  the 
fend-tax  affeffments,  and  Mr.  St.  John 
might  have  produced  the  right  duplicate 
when  the  vote  firft  became  the  fubjeft  of 
inquiry  before  the  fherifF. 

The  counfel  for  the  fitting  member  con- 
tended. 

That  it  was  impoffible  to  diftinguifh  this 
cafe  from  that  of  Lugfilen ;  that  the  refo- 
lutidns  upon  that  vote  dire6Hy  contradift 
the  pofition  of  the  oppofite  counfel,  that 
quejiiom  on  the  return  mufi  be  independent  of 

3  t^^ 


396         .CASE      V. 

the  exercife  of  the  Jherif's  judicial  authority  i 
in  that  cafe  the  fherifF  exercifed  a  judicial 
authority;  as  to  which  it- fignifies. little,  ac- 
cording to  the  petitioner's  counfel-s  own 
diftinftion,  whether  it  be  employed  upon 
the  right  or  thtfaSi  of  voting ;  in  Boll's 
cafe  he  did  the  fame :  It  was  an  error  of 
judgment  in  each,  according  to  the  former  ' 
refolutions  of  the  Committee.  The  fherifF 
having  aded  in  both  cafes  by  the  fame 
rule,  it  neceffarily  follows,  that  if  one  may 
be  reviewed  now,  the  other  may  likewife, 
becaufe  it  is  now  determined  that  his  rule 
was  wrong.  If  fuch  review  fhould  lead 
into  the  merits  of  the  eleftion,  the  counfel 
for  the  petitioner  may  thank  tliemfelves  for 
it,  as  their  example  taught  the  way  to  fuch 
inquuies ;  but  certainly  Boll's  cafe  gpes  no 
further  than  Lugfden's.  The  vote  of  the 
former  was  refufed  though  the  fherifF  had  ^ 
no  doubt  of  his  right,  becaufe  he  was 
thought  to  have  come  too  late ;  that  of  the 
latter  being  falfely  entered,  was  fo  conti- 
nued, becaufe  he  too  was  thought  to  have 
applied  too  late.  If  the  fherifF  had  no  au- 
thority to  refufe  the  application  for  Lugfr 

den. 
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den,  the  rejefting  Boll  was  equally  without 
authority,  and  the  return  made  in  'eonfe- 
quence,  mull:  be  equally  defeftive,  bccaufe 
contrary  to  the  number  of  votes  whofe 
right  was  not  doubted. 

The  cafe  put  of  a  motion  for  a  new  trial 
does  not  meet  the  argument  for  the  fitting 
member,  which  is,  that  the  trial  (if  it  may 
be  fo  called)  of  Boll's  vote  was  continued 
during  the  whole  poll,  according  to  Liigf- 
den's  cafe,  and  therefore  the  new  evidence 
was  tendered  in  time  and  before  the  final 
determination  3  for  which  reafon  it  ought 
to  be  received  now. 

The  Committee  refolved, 
"  That  the  cafe  of  Boll  refers  to  the 
"  merits  and  not  to  the  return." 

The  counfel  for  the  fitting  member, 
upon  being  inforlned  of  this  refolution 
faid,  that  the  cafe  of  Harrifon^  which. they 
had  likewife  intended  to  bring  forward,  and 
the  others,  were  under  the  fame  circum- 
ftances  as  that  of  Boll,  and  therefore  they 

would 


39«  C    A    S    E      V^ 

would  give   the   Ccmuaktce  no  fuether 
trouble. 

The  court  was  th.eu  cleargi,  aad  the 
Committe  after  deliberation  delj^rwjincd, 

"  That  the  fitting  meitiher  yiQs  not  duly 
**  returned^  ^n4^  T^hjift  the  petitioner  ou^t  to 
*'  banje  been  rettfrned^* 

Which  rejColutions  the  ch?iirmanT^pQjt- 
€d  to  the  Houfc  op  the  fame  day  ( i  Jvtly). 

The  return  was  amended  in  the  Houfe 
on  the  next  day,  after  which,  the  order 
ufual  in  fiich  cafes,  was  made,  viz. 

"  That  the  honourable  St.  Andrew  St. 
"  John,  and  the  freeholders  of  the  county 
"  of  Bedford,  be  at  Hberty  to  petition  this 
Houfe  to  queftion  the  eleftion  of  the 
right  honourable  Robert  Henley  Ongley, 
Lord  Ongley  in  the  kingdom  of  Ireland^ 
within  fourteen  days  next,  if  they  think 
"  fitf/^ 

Mr.  St.  John  pi-efented  a  petition  afe- 
cordingly  on  the  feventh  of  July  J,  ^?v4iich 

♦  V9te3,  ;  July,  .p.  a^g*  ^  ^M^^  2  July, 

p,  351.  t  Votes,  p.  378. 
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was  ordered  to  be  tdkesi  into  yconfideratkm 
Oftober  12;  being  the  day  whick  had  been 
bdbre  appointed  for  confidering  diat  of  tb^e 
freeholders,  who  in  the  begkiHiHg  of  the 
ieffi(!)bL  petitioned  agaisift  the  election  xj£ 
Mr.St.J^m^ 

The  appointment  of  a  day  for  this  pe- 
tition occafioned  a  debate  in  the  Houfe. 
A  refblution  had  paffed  on  the  2i;ft  of 
June,  to  try  no  more  eleftion  petitions  in 
the  feffion,  after  the  hearing  of  that  from 
Hereford  *  :  This  period  expired  on  the 
fame  day  in  which  the  Bedfordfhire  return 
was  amended,  and  leave  was  given  to  Mr* 
St.  John  to  petition. 

The  debate  was  occafioned  by  a  motion 
to  takehis  petition  into  confideration  on 
the  2  2d  of  July,  feveral  members  con- 
tending, that  the  peculiar  hardfhip  of  his 
cafe,  intitled  him  to  have  his  petition  heard 
in  the  courfe  of  the  feffion.  On  the  other 
fide,  the  foregoing  refolution  was  held 
forth  as  coriclufive  againft  the  motion : 
To  which  it  was  replied,  that  this  refolu- 

*  Votes,  p.  262. 

tion 
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tion  related  only  to  the  petitions  then  de- 
pending, and  could  not  operate  upon  thofe 
which  might  arife  from  events  fubfequent 
to  the  time  of  pafling  it ;  upon  which  the 
Houfe  muft  neceffarily  exercife  its  difcre- 
tion  according  to  circumftances :  But  the 
debate  concluded,  by  referring  the  petition 
to  the  day  above-mentioned. 
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PAGE  ^24.  (A).  This  refolution,  as  fct  forth  in 
the  votes  of  this  day,  is  as  follows  :  "  Several 
petitions,  complaining  of  undue  ele£tIons.  and  returns, 
jDcing  oiFered  to  be  prefentedto  the  houfe," 

«  Reiplyed,  , 

'^  That  v^^henever  feveral  petitions,  complaining  of 
5'  undue  elefiions  or  returns  of  members  to  lerve  in 
**  Parliament,  fhall  at  the  fame  time  be  oiFered  to  be 
f^  prefented  to  the  Houfe,  Mr.  Speaker  (hall  direft 
^*  fuch  petition?  to  be  all  of  them  delivered  in  at  the  tabic 
**  where  they  fhall  be  claffed  and  read  in  the  following 
**  order,  viz.  Such  petitions  as  complain  of  double 
**  returns  in  the  firft  clafs  j  Such  as  complain  of  the 
^'  eledlion  or  return  of  members  returned  to  ferve  for 
•*  two  or  more  places,  in  the  fecond  clafs ;  Such  as 
^'  complain  of  returns  only  in  the  thfrd  clafs  ;  And 
"  the  refidue  of  the  faid  petitions,  in  the  fourth  clafs  : 
^  And  the  names  of  the  places  to  which  fuch  petitions 
"  (contained  in  the  firft  clafs,  if  more  than  one)  fliall 
**  relate,  fliall,  in  the  firft  place,  be  written  on  feveral 
"  pieces  of  paper  of  an  equal  fize,  and  the  fame  pieces 
*^  of  paper  fliall  be  then  rolled  up,  and  put  by  the  clerk 
P  d  ^'  into 
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*'  into  a  box  or  glafs,  and  then  publicly  drawn  by  th^ 
**  clerk  ;  and  the  faid  petitions  fliall  be  read  in  the  or- 
♦*  der  in  which  the  faid,  names  (hall  be  drawn:  And 
•'  then  the  like  method  (hall  be  obferved  with  refpeft 
"  to  the  feveral  petitions  contained  in  the  fecond,  third, 
'*  and  fourth  clafts  refpeftiyely," 

The  firft  feflion  in  which  the  ftatutc  lo  Geo.  III. 
ch.  i6.' (called  Grenville'$  bill)  topk  place,  was  that 
w)iich  began  Nov.  13,  1770;  but  ^cre  being  fcwelec- 
jtions,  and  ftill  fewer  contefts,  occafioned  by  the  acci- 
dental vacancies  during  a  Parliament,  the  nece(Ety  of 
fpme  regulation  of  elediion  petitions,  did  not  occuf 
till  after  the  general  election  pext  following :  But  in 
the  firft  feffipn  of  the  new  Parliament  called  in  1774, 
it  foon  appeared  necefTary,  and  was  recpmmerided  by  the 
Speaker  to  the  Houfe,  in  order  to  avoid  the  cdnfuiion 
which  the  great  number  of  petitions  would  have  created 
in  their  proceedings.  Accordingly,  on  the  firft  day  of 
petitipns  in  this  feffion  (6  Dec.  1774)  ^^^^^  feveral  had 
been  read,  the  following  entry  appears  in  the  Journal  * ; 

"  And  feveral  other  petitions, ,  complaining  of  un-r 
^'  due  cleftions  and  returns,  being  offered  to  be  pre- 
<^  fented  to  the  Houfe  at  the  fame  timej  and  Mr. 
'V  Speaker  having  recommended  to  the  Houfe,  to  con- 
^  ^^  fider  what  was  fit  to  be  done  upon  that  and  fimilar 
*'  occafions,  and  to  eftablilh  fpme  proper  order  relative 
*'  to  the  method  of  delivering  in  the  faid  petitipns, 
"  Refolved, 

"  That  whenever  more  than  one  petition,  complain-? 
'^  ing  of  an  undue  election  for  the  fame,  or  for  difFe- 
*^  rent  places,  (hall  at  the  fame  time  be  offered  to  be 
f*  prefented  to  the  Houfe,   Mr.  Speaker  fliall  direft 
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^  fuch  petitions  to  be  all  of  them  delivered  in  at  the 
'*  table  ^  And  the  n^imes  of  the  counties,  cities,  bo^ 
•>  roughs,  or  places  to  which  tach  petitions  ihall  re- 
A«  late,  (hall  he  jvrjtten  on  feveral  pieces  of  paper  of  an 
"  cjqual  fize,  and  the  fame  pieces  of  paper  fhall  be 
•'  then  rolled  up,  and  put  by  the  clerk  into  a  glafs  or 
**  box,  and  then  publicly  drawn  by  the  clerk ;  and  the 
^^  faid  feveral  petitions  fhall  be  read  in  the  order  in 
^  which  the  faid  names  fhall  be  drawn  ^ efpe6liycly," 

This  order  was  directed  to  be  followed  in  the  next 
feffion,  with  refpeft  to  renewfd  petitions*.  ^  In  the  be/- 
ginning  of  the  new  Parliamenjt  called  in  1780,  it  re- 
ceived a  new  form ;  The  entry  in  the  Journal  f  of  the 
7th  of  November  j^s  as  follows  : 

5'  Several  petitions,  complaining  of  undue  eleftions 
''  and  rieturns,  being  offered  to  be  prefented  to  the 
«  Houfe, 

•  ♦^  Refolved  Nemine  contradicenU^ 

*'  That  whenever  feveral  petitions,  complaining  of 
**  undue  eleftions  or  returns  of  members  to  ferve  in 
"  Parliament,  fhall,  at  the  feme  time,  be  offered  to  be 
-**  prefented  to  the  Houfe,  Mr.  Speaker  fhall  diredl 
*^  fuch  petitions  to  be  all  of  them  delivered  in  at 
**  the  table,  where  they  fhall  be  claffed,  and  read  in 
"  the  following  order,  viz.  Such  petitions  as  complain 
**  of  double  returns,  in  the  firfl  clafs ;  Such  as  com- 
*<  plain  of  the  eledion  or  return  of  m.embers  returned 
**  to  ferve  for  two  or  more  places,  in  the  fecond  clafs  ; 
**  And  the  refidue  of  the  faid  petitions,  in  the  third 

**  clafs :  And  the  names  of  the  places -&c.'*  a%  in 

\he  order  before  recited  of  the  lajifejfton* 

t  ^  Journ.  407.  +  ^38  Jourp.  11, 
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In  the  fei&on  next  follpwing,  the  iathe  or&jr  as 
dbove-merrtioned  pafled,  confirming  the  former  in  re- 
ipeft  of  renewed  petitions  *.  Soon  after  the  meet- 
log  of  the  prefent  Parliament,  it  was  thought  hect&xy 
to  make  a  new  fubdivifion  in  the  clafles  of  petitions^ 
as  before  ftated, 

Tbefc  modes  of  arrangement  relate  only  to  the  orl 
Jcr  in  which  petitions  are  to  be  reail,  when  fcvcral  are 
delivered  together;  the  name  which  the  Houfe  may 
cfaoofe  to  give  to  the  fubjed  of  each,  cannot  be  fuppofed 
to  operate  further  than  is  neceflary  to  direA  their  pro- 
ceeding in  this  refped :  For  it  would  be  contrary  to 
the  words  and  fpirit  of  the  flat.  lo  Geo.  III.  to  give, 
by  thefe  orders,  any  inftrudions  Q^  duty  to  the  elec- 
tion Committees,  whofe  jurifdiiSlioj:!  over  petitions  is 
independent  of  the  Houfe,  and  concluiive  upon  the 
quefiion.  Nor  c^n  it  be  intended  for  this  purpc^e,  aa 
is  plain  from  the  practice  in  cafe  of  the  delivery  of  one 
petition  only,  and  in  the  cafe  of  prefenting  h€w  peti- 
tions in  fei&ons  fabfequent  to  the  firft  of  a  Paorliament  | 
i^  which  the  above  orders  do  not  operate. 

I  have  not  been  able  to  difcover  with  certainty  when 
the  Houfe  began  to  diftinguifh  between  the  refurn  and 
the  merits  of  aneleftion,  in  the  trial  of  petitions  :  The 
general  order  of  inftruftions  to  the  old  Committees  of 
privileges  and  eleftions,  contained  no  reference  for  this 
purpofe  ;  the  only  diftinSion  made  in  that  order,  was 
that  for  giving  a  preference  to  the  cafes  of  double  re- 
turns. But  it  has  been  ufual,  for  more  than  a  century 
paft,  to  make  fpecial  references  of  petitions  to  thofe 
Committees,  when  the  circumftances  of  the  cafe  were 
thought  to  require  it  j  as  in  the  cafe  of  Clithero,  in 

•  38  Jown.  59^. 

1706, 
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1706,  (xsJourn.  232.)  and  the  tafe  of  Steyning  in 
1711,  (17  Journ.  117.)  "  to  hear  the  merits  of  the  re- 
turn firft.'*  In  the  cafe  of  Wigan,  in  I713,  (17 
Journ.  493.)  "  to  examine  firft  into  the  manner  of 
figning  the  petition,"  and  in  a  great  variety  of  cafes. 
However,  the  former  mode  of  referring  petitions  can 
have  no  influence  upon  the  prefent,  any  more  than  the 
former  mode  of  trying  them ;  the  Houfe  then  a£ted  dif- 
cretionally,  now  it  muft  follow  a  method  prefcribed  by 
the  law  of  the  land. 

Before  I  quit  this  fubjcft,  it  may  be  proper  to  ex- 
plain how  it  happened,  that  the  cafes  of  Pontefra<9;  and 
Ipfwich,  were  appointed  to  be  heard,  before  thofe  of 
Mitchell  and  Downton,  which  i^ere  double  returns : 
For  though  there  is  now  no  order  for  the  priority  of 
hearing  cafes  of  double  returns  *,  yet  the  Houfe  has 
followed  the  antient  cotirfe  in  this  refpefl :  So  it  would 
have  happened  in  thefe  two  cafes,  had  not  the  parties 
themfelves  intimated,  that  they  could  not  be  prepared 
by  the  time  intended  to  be  fixed  for  the  hearing  of  the 
firft  petitions  of  the  feifion ;  the  parties  in  the  two  firft^ 
being  prepared,  took  their  ftation  of  precedence,  that 
no  time  might  be  loft. 

P.  326.  (B.)  The  fame  opinion  prevailed  in  the  cafe 
of  Morpeth,  in  1774:  There  were  four  candidates  { 
one  candidate  and  his  friends,  had  prefented  petition^ 
againft  the  retumy  for  the  confideration  of  which,  ft 
day  was  appointed ;  afterwards,  another  candidate  and 
his  friends,  petitioned  upon  the  merits  of  the  election, 
and  thefe  petitions  were  ordered  to  be  taken  into  Qon-^ 
iideratton  on  the  fame  day  with  the  former ;  But  before 

*  Se«  1  Doug.  Elea.  48,  49. 

D  d  3  that 
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tliat  day,  a  motion  was  made  for  feparating  the  claims 
of  the  parties  and  their  petitions,  by  putting  off  the 
petitions  upon  the  eleSiion  to  a  fubfequent  day ;  which    • 
after  a  debate  (and  divifion  on  one  part  of  thequeftion) 
was  carried  ** 

P.  327.  (C.)  When  1  heard  this  argument,  it  leem- 
ed  to  me  fallacious,  and  I  have  been  confirmed  in  my 
opinion  by  fubfequent  refle^aion.    The  great  .difference 
between  the  prefent  and  former  jurifdiftion  and  prac- 
tice of  the  Houfe,   upon  thefe  pccafions,  has  been 
flightly  mentioned  in  p.  405.  Note  (A.)  j  from  this 
difference   it  follows,  that  any  refolution  of  the  fort 
contended  for,  can  have  no  pther  effe£l  upon  the  elec- 
tion Committee  than  that  of  {hewing  the  opinion  of 
the   Houfe,   declared   extrajudicially  j    which  has  no 
more  binding  force,  than  a  refolution  of  the  Houfe  of 
Lqrds  for-  the  fame  purpofe.     It  feems  to  me  that  no 
petition  ought  to  be  referred  to  an  eledion  Committee, 
or  to  occafion  a  ballot,  but  fuch  as  is  defcribed  by  the 
ftat.  10  Geo.  III.  and  upon  which  the  Houfe  exercifes 
no  other  difcretion  than  that  which  forms  require ;  and 
likewife,   that  no  reference  (hould  be  confidered  by 
thofe  Committees  as  binding,  but  fuch  as  that  a£l  makes 
the  foundation  of  their  jurifdicftion. 

The  Houfe  itfelf  appears  to  have  confidered  the  fub- 
je£t  in  this  view,  by  a  refolution  in  the  beginning  of 
the  Parliament  of  1774,  the  entry  of  which  in  the 
Journal  is  as  follows : 

(An  ele£tion  petition  being  prefented)  "  The  Houfe 
*'  was  moved,  that  an  aft  made  in  the  loth  year  of 
'*  his  prefent  Majefty,  intitled,  «  An  A^  U  regulate  the 

*  35  Journ,  61  •        ^ 

*«  trials 
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•*  triak  of  controverted  eledlions^  or  returns  of  members 
*'  toferve  In  Parliament^*  might  be  read. 

^  And  the  fame  being  read  accordingly^ 
'«  Refolvedi 

«  That  according  to  the  true  conftruilion  of  tlie 
^'  faid  zd^  whenever  a  petition^  complaining  of  an 
*•  undiie  eleftion  or  return  of  a  member  to  ferve  in 
**  Parliament,  ihall  be  offered  to  be  prefented  to  the 
«*  Houfe,  within  the  time  limited  by  the  order  of  the 
"  Houfe  for  queftioning  the  returns  of  members  to 
**  ferve  in  Parliament,  the  faid  petition  ihall  be  deli- 
*'  vered  in  at  the  tables  and  read,  without  a  queftion 
^*  being  put  thereon  ♦." 

Thofe  who  contended  for  referring  the  petition  m 
queftion,  for  the  purpofe  mentioned,  would  perhaps  in 
the  event  have  been  deceived  in  their  expectations.  This 
Committee  in  fait  rejefted  two  points  of  Lord  Ong- 
iey*s  petition.  By  the  refolution  ftated  in  p.  376.  it 
appears,  that  they  muft  have  judged  of  their  compe* 
tency  to  enter  upon  thofe  parts  of  it,  though  the  Houfe 
liad  referred  to  them  the  whole  petition  as  againft  the 
return  only.  This  power  is  a  neceflary  confequence  of 
the  jurifdi(2ion.  The  firft  argument  in  the  caufe,  on 
the  part  of  the  fitting  member,  had  very  much  the  ap- 
pearance of  a  plea  to  the  jurifdiSion,  founded  in  the 
impropriety  of  the  refolution  of  the  Houfe;  but  it  was 
not  on  that  account  difcountenanced  by  the  Com- 
mittee :  Nor  does  it  at  all  follow  from  their  decifion, 
that  they  were  guided  to  it,  by  the  vote  of  preju- 
dication in  the  Houfe. 

The  Houfe  formerly  could,   and   oftefii  did,  refer 
parts  of  petitions  to  the  Committees  of  privileges  and 

•  Sdc  35  Journ.  16.    • 

D  d  4  eledions ; 
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^elefliohS:;  but  they  cannot  follow  this  «Ottr(e  -hWS 
When  an  eledion  petition  is  read,  a  day  mtift  be- ap- 
pointed for  ^allotting  for  the  fcleft  committee  to  try 
it.  This  inftance  alone  is  fufficient  to  -flluftrate  the 
obfervation  above  made,  that  the  power  I  am  con- 
tending for  is  a  ncccffary  confeqironctJ  cJf  die  hevr 
jurifdiftion.  ..     •   , 

The  argument  ufed  by  the  counfel  for  the  petitioner 
in  p.  337.  '  tlfat  the  oath  tnnds  them  to  tiy  the  matter 
of  the  petition,'  is,  in  the  ferife  in  which  they  urged 
it,  equally  applicable  to  juries,  when  fwdrn  to  try  the 
iffue ;  who,  not withftari ding,  are  Very  well  fatisfied 
with  the  difcharge  of  their  duty,  when  they  girc  them- 
felves  ho  concern  about  the  iffue,  if  the  Judge  fliould 
inform  them  that  in  law  they  ought  not  to  ti*y  it.  But 
it  feems  to  me,  that  according  to  the  tru^  conffraftion 
of  the  oath,  the  petition  would  be  /r/W,  and  the  duty 
would  be  fully  difcharged,  confcientioufly  as  well  as 
legally,  by  declining  to  enter  upon  the  matter  of  a  pe- 
tition, if  the  members  fhould  be  of  opinion  that  it  was 
not  in  point  of  law  fit  for  their  confideration. 

P-  334  (D.)  By  the  third'  feaion  of  flat.  7  and  g 
Will.  III.  ch.  25.  It  is  enafted.  That  in  cafe  a  pdl 
fliall  be  required  at  a  county  eleSion,  "  the  (herifF,  or, 
in  his  abferice,  his  underflieriffwith  fuch  others  as  (hall 
be  deputed  by  him,  fliall  forthwith  there  proceed  to 
take  the  faid  poll,  in  fome  open  or  public  place  Or  places^ 
by  the  fame  flieriff,  or  his  underflieriff  as  afbrefaid  in 
his  abfence,  or  others  as  aforefaid,  appointed  for  the 
taking  thereof.  And  for  the  more  due  and  orderly  pro- 
ceeding in  the  faid  poll,  the  faid  flierilF,  or,  in  his  ab- 
fence his  underflieriff  or  fuch  as  iie  fiiall  depute,  fliall 
4  appoint 
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appoint  fuch  number  of  clerks  as^td  him  (hall  feem  meet 
aiKi  convenient,  for  taking  thereof 't  Which  clerks  (ball 
all  take  the  faid  poll  in  the  prefej^e  of  the  faid  {herifFy 
or  his  underflierifF,  or  fuch  as  hefliall  depute/  Atid 
before  they  begin  to  take  the  (aid  poll,  eVety  ct|rk  lb 
appointed)  iball  by  the  faid  fberiff,  or  his  underiberijfF 
as  aforefaid,  be  fworn  truly  and  indifferently  t<>titkl»tbe 
fame  poll,  and  to  fet  down  the  names  of  each  freeholders 
and  the  pl^ceof  his  freehold,  and  for  whom  he  iball 
poll ;  and  to  poll  nd^  fi^eholder  who  is  not  fwbm^  if  fo 
required  by  the  candidates  or  any  of  them :  -  (which 
oath  of  the  faid  clerks,  the  faid  (heriff,  or  his  under- 
fterifivor  fuch  as  lie  (htfll  depute,  are  hereby  ftipow- 
jered  to  adminifter)  And  the  fliefifF,  or  in  his  abfence 
•his  underflierifF  as  aforefaid,  fliall  appoint  for  each  can- 
didate fuch  one  perfon  as  ftiaft  be  nominated  to  him  by 
each  candidate,  to  be  infpeftdfs .  of  every  elerk  who 
fli^n  be  appointed  for  taking  the  poll,**        ■   ■-, 

This  provifion  is  enforced  by  the  feventh  k&ion  of 
18  Geo.  IL  ch.  i8«  which  requires  a  certain  numbef 
of  booths  to  be  ereded  for  taking  the  ele6^ion;  and  by 
je<9?.  9*  '*  The  iherifF,  or  in  his  abfence,  &c.  {as  before) 
fcall  allow  a  cheque-book  for  every  poll-book,  for  each 
candidate,  to  be  kept  by  theii*  refpeftive  infpe^prs,  at 
every  place  where  the  poll  fliall  be  taken  or  carried  on."* 

p.  389.  (E*)  This  cafe  was  determined  in  Michael- 
mas term,  1783.  The  claims  of  the  parties  had  beefn  di- 
re<^ed  by  the  court,  to  be  tried  upon  the  iffue,  **  Which 
of  them  had  been  duly  ele^ed'/^  At  the  trial,  the  defen- 
dant admitted^  that,  in  fad,  a  majority  had  eleSod  the 
plaintiff;  but  contended,  that,  according  to  an  agree- 
ment of  the  parties  before,  the  cleftion,  the  right  of 

voting 
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Toting  was  confidered  for  that  timd)  to  be  in  riJuUnii 
only,  and  that  of  them  he  had  a  majority.  The  judge 
reje£bd  the  defendant'^  witnefles  as  incompetent  from 
intereft^  but  on  a  motion  for  a  new  trial  in  the  court  of 
King's  Bench  againft  the  judge's  deeiiion,  all  the 
judges  there  agreed  (though  they  differed  upon  other 
conliderations,  as  to  the  propriety  of  granting  a  new 
trial)  diat  the  witnefles  were  competent;  t^at^  die 
ele£lion  being  over,  and  the  g^greement  pro  hac  vice 
only,  they  had  no  intereft  but  fucb  aS  related  to  their 
future  right  on  another  ele^o%  with  whkk  their  pad: 
right  had  no  conne<5lion* 

,.Tlie  counfel  who  fupported  this  fide  of  the  qdeftiony 
relied  upon  the  cafe  of  the  King  and  Bray^  which  they 
cited  from  the  law  of  Nift  Prim  *.  Mr.  Juftice  BuHcr 
in  delivering  his  opinion,  faid,  ^<  The  rule  laid  down 
by  Lord  Hardwicke,  in  that  cafe,  fhould  be  always  fol-* 
lowed,  viz.  That  if  the  intereft  be  doubtful,  the  objec- 
tion goes  to  the  credit  only  \  and  this  rule  extends  to  all 
cafes,  where  it  is  uncertain  whether  there  is  an  inte- 
reft." Mr.  Juftice  Afhhurft  who  had  tried  the  caufe, 
retra£led  his  former  opinion^  Lord  Mansfield  faid, 
**  Competency  in  our  law  has  been  carried  to  an  ex- 
travagant length ;  as  in  the  cafes  Of  commoners  and 
others,  where  the  intereft  is  hardly  difeerntble :  I  would 
not  draw  this  line  tighter,  but  incline  to  the  rule  of 
Lord  Hardwicke—^." 

The  words  of  Lord  Hardwickej  ftated  in  the  book 
above  referred  to  are  thefe,  *^  In  doubtful  cafes,  he  faid, 
it  was  his  cuftom  to  admit  the  evidence,  and  to  give 
fuch  direftions  to  the  jury  as  the  nature  of  the  cafe 
might  require." 

•  Edi(..i772.  p.  286, 

P.  390. 
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P.  390.  (F.)  Lord  Hardwicke,  in  p.  360.  of  the  Re- 
ports of  Cafes  in  his  time,  fays,  (after  diftinguifliing  be- 
tween an  office  and  an  authority  in  the  Elifor's  Cafe) 
•*  I  know  no  inftance,  where  a  man  by  having  a  bare 
authority,  which  gives  him  no  intereft,  will  be  hindred 
from  being  a  witnefs,  if  he  is  not  a  party  in  the  caufe  ; 
fo  a  bailiff  who  executed  a  writ  may  be  a  witnefs,  if  he 
is  not  a  party;  but  an  office  always  gives  an  intereft.-— 
If  we  fliould  allow  of  fuch  doftrine,  (/.  e.  that  the  being 
fubjeSf  to  an  information  affeSied  the  witnefs* s  competency) 
it  would  go  too  far ;  for  it  is  daily  experience,  that  per— 
fons  who  have  executed  offices  in  corporations,  when 
that  office  has  been  afterwards  called  in  queftion,  have 
been  allowed  as  witnefTes  to  prove,  if  it  depends  on 
cuftom,  what  has  been  ufually  done ;  Yet  they  are  liable 
to  informations  in  quo  warranto^  if  the  cufttm  ihould 
not  warrant  the  office-— »•.  '* 
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COLCHESTER, 


In  tjuj  County  of  E?^f  i^f 


The  Committee  3ivas  chofen  on  Thurfday,  the  i ft  of 
July,  and  confifted  of  the  following  Members  ; 

Sir  Herbert  Mackworth,  Bart.  Chairman. 

Robert  Smith,  Efqj 

J^ord  Milford. 

James  Amyatt,  Efqj 

Sir  John  Trevelyan,  Bart^ 

Sir  John  Jarvis,  K.  B. 

George  Jennings,  Efq;  *  "] 

Sir  William  Molefworth,  Bart, 

Philip  York,  Efq; 

Daniel  Pulteneya  Efqj 

William  Pochin,  Efq; 

Francis  Annefley,  Efqj 

Thomas  Aubrey,  Efq; 

Nominee, 

Of  the  Petitioner^ 

Sir  Jofeph  Mawbey,  B^rt, 

Cfthe  Sitting  Member^ 
John  Mortlockj  Efqj 

'^'  Petitione  r, 

jBir  Robert  Smyth,  Bart, 

Sitting  Member  J 

Chriftophcr  Potter,  Efq^ 

Counsel, 

For  the  Petitioner^ 

Mr.  Piggott  and  Mr.  Graham^ 

For  the  Sitting  Member. 
Hon.  Mr.  ErfKinc  and  Mr.  Mingay, 
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COLCHESTER. 

THE  petition  alledged,  That  at  the 
laft  ekflion  for  the  borough  of 
Colchefter,  Sir  Edmund  Affleck,  Bart* 
Chriftopher  Potter,  Efq;  and  the  petitioner 
were  condidates  3  that  the  petitioner  had 
the  majority  of  legal  votes,  but  that  the 
mayor,  from  partiality  to  Mr.  Potter,  ille- 
gally rejefted  rightful  votes  for  the  peti- 
tioner, and  admitted  illegal  votes  for  Mr* 
Potter ;  That  Mr.  Potter,  by  thefe  means, 
and  alfo  by  bribery,  had  procured  himfelf 
to  be  unlawfully  returned,  "  And  that  a 
"  Commiffion  of  bankrupt  was  iffued 
*'  againft  the  faid  Chriftopher  Potter,  on 
!!  the  J7th  of  April  1783,  and  he  was 
'  '        :!^  there^ 
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"  thereupon  found  and  declared  a  bank^ 
*'  rupt;  and  on  the  fecond  day  of  the 
"  month  of  May  following,  anaffignment 
"  of  all  his  eftate  and  efFefts  whatfoever 
*^  war  made  for  the  benefit  of  his  credi* 
•*  tors ;  And  that  at  fuch  time  the  faid 
*'  Chriftopher  Potter  had  no  freehold  eftate 
f^  whatfoever ;  and  from  the  eftate  and  ef- 
"  fedls  of  the  faid  Chriftopher  Potter,  the 
^*  petitioner  is  informed  no  more  than  twQ 
^^  fliillings  and  fix-pence  in  the  pound  has 
^'  teen  paid  to  his  creditors ;  Andfbr  thefa 
^*  reafons*,  the  petitiqner  begs  leave  tq 
♦^  reprefcnt  to  the  Houfe,  that  the  faid 
*^  Chriftopher  Potter  had  not,  at  the  time 
^*  of  the  faid  election,  fuch  an  eftate  in  law 
**  or  equity,  for  his  own  ufe  and  benefit, 
*^  of  and  in  lands,  tenements  or  hercdita«F 
^Vments,  as  qualified  him  to  be  ele£te4 
"  and  returned  to  fcrve  as  a  member  for 
*^  the  faid  borough,  according  to  the  law 
^^  in  that  behalf  made  and  provided,  and 
f  *  that  the  faid  Chriftopher  Potter  was  not 
**  capable  of  being  elefted  and  returned  -f-/- 

*  The  reader  will  fee  in  the  courfeof  the  caufe,  the 
reafbn  for  copying  this  part  of  die  petition  at  length, 
t  Votes,  May  25.  p.  24- 

Their 
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*rhefe  h  fib  fefblutioh  of  the  Hotife  o( 
iCommoiiS  of  the  right  of  ele£!ion  in  Col- 
thefter :  In  the  feveral  controverted  elec- 
tibtts  that  have  happened  lince  the  yedr 
1628,  the  parties  have  agreed  upon  this 
J)6int.  The  entries  in  the  Journals  of 
thfelB-  agreements  were  mentioned  to  the 
dortiiftittee  by  the  cbmifel  t  The  firft  is  in 
II  J6um.  ^26*  on  28  march  1696.  ^'  It 
vvas  agroed*  to  be  in  the  fworn  burgefles  not 
receiving' alms:*'  On  27  January  1710-1, 
ia  16  iouih.  47o\  *'  *—  in  the  mayor,  alder- 
men, common  council  and  burgefles:''  On 
frmayi  1714.  in  17  Jouiii.  6i6*  "  —  in 
the-iiiayor,  aldermen^  coinmoh  council  ancf 
ff^e-biirgefles  not  feceiving  alms^'  (A.)  No 
queftio'ft  arofe  ih'tHiscaufe  upon  the  righ^  of 
eleftioil. 

The  due  elefHon  of  Sir  Edmund  Affleck 
was  admitted  by  both  parties  * 

Tifie  numbers  on  the  poll  for  the  feveral 
candidates,  v^ere 

For  Affleck         665 
Potter  425 

Smyth  416 

At  the  etcflion^  Mr.  Potter  was  formally 

called  upon  to  fwear  to  his  qualification, 

Ee  and 
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and  he  delivered  in  a  paper  containing  an 
affidavit  of  a  fufRcient  eftate,  fworn  before 
the  mayor. 

The  counfel  for  the  petitioner  in  open- 
ing  his  cafe,  ftated,  That  they  mtend^  to 
prove  that  feventy  three  bad  votes  had  been 
admitted  on  Potter's  fide,  and  thereby  Xo 
give  their  client  a  great  majority  on  the 
poll.  They  faid  they  would  forbear  to 
enter  ixito  particulars  upon  that  point  in . 
the  opening,  becaufe  they  hoped  to  fecure 
the  feat  to  the  petitioner,  by  proceeding 
firft  of  all,  upon  the  charge  in  the  petition 
ag^nft  the  fitting  member's  qualification  j 
That  in  the  profecution  of  this  charge, 
they  ftiould  prove  him  to  be  incapable  of 
Supporting  his  cleftion,  after  which  it 
would  be  only  necefl&ry  to  difqualify  fo 
many  of  the  oppofitc.  votes,  as  would  leave 
the  majority  with  Sir  Robert  .Smyth.  They 
did  not  infift  upon  the  fuppofed  difqualifi- 
cation  by  Mr.  Potter's  bankruptcy ;  pro- 
bably they  were  aware  of  a  faft  that  was 
afterwards  offered  to  be  proved  on  his  part^ 
viz.  That  he  had  obtained  a  certificate 
from  his  creditors  before  the  time  of  the 
i  cledlion. 
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dcftion.  Therefore  the  argument  was 
confined  to  the  ftaiiding  orders  of  the 
Houfe  of  Commons,  as  connefted  with  the 
ftatutes  of  qualification. 

In  order  to  underftand  this  queftion,  it 
is  neceflary  to  ftate  the  ftatutes  and  orders 
of  the  Houfe  upon  the  fubjcft  of  a  mem- 
ber's qualification  by  eftate. 

By  ftat.  9  Anne,  ch.  5.  fe£l.  i.  "  — 
no  perlbn  (hall  be  capable  to  fit  or  vote  as 
a  member  of  the  Houfe  of  Commons*," 

for 

♦  The  remainder  of  this  fcSIon  is  fubftantially  as 
follows :  *•  —  who  (hall  not  have  an  eftate,  freehold 
or  copyhold,  for  his  life  or  greater  eftate,  for  his  owtt 
ufe,  in  lands  or  hereditaments,  clear  of  incumbrances^ 
within  England  or  Wales,  of  the  annual  value  of  600  !• 
above  reprizes  for  every  knight  of  a  (hire,  and  of  300 1, 
above  reprizes  for  any  other  member :  And  if  any  per- 
fon  (hall  not,  at  the  time  of  his  ele£lion  and  return,  be 
intitled  to  fuch  an  eftate  as  is  refpedlively  required,  fuch 
election  and  return  fhall  be  void."  Sed.  2.  excepts 
from  this  provifion  the  eldeft  fons  of  peers,  and  of  per-- 
fons  qualified  as  above  to  be  county  members.  Sed» 
3.  excepts  members  for  the  univerfities*  Sed.  4.  re- 
lira  ins  the  qualification  by  mortgage  to  certain  terms. 
Se{k  •5.  &  6.  prefcribe  the  form  of  an  oath  for  aftertain- 
ing  the  qualification,  which  candidates  are  to  take,  if 
l-equired  either  at  the  ele£lion  or  before  the  meeting  of 
Parliament.  SeSt.  7,  impowers  the  retuimng  offi« 
£  e  a  ccr. 
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for  any  place  in  England  or  Wales,  witlv* 
o^it  poffefling  an  eftate  of  6qo1.  a  year,  if 
mermber  for  a  county,  and  300 1.  a  year>  if 
member  for  a  town  (B). 
;  By  the  ftanding  orders  of  the  Houfe  for 
inforcing  the  provifions  d  this  ftatute,  firft 
paflfedin.  1713-4,  and  made  ftanding  or- 
ders on  the  2ift  of  november,  17 17*, 
1..  "  Notwithftanding  the  oath  taken  by  any 
candidate,  at  or  after  any  eleftion,  his  quali- 
fication may  afterwards  be  examined  into." 

2.  "  The  perfbn  whofe  qualification  is 
exprefsly  objefted  to  in  any  petition  relat- 
ing to  his  eledliony  fhall,  within  fifteen 
days  after  the  petition  read,  ^ve  to  the 
derkof  the  Houfe  of  Coinntons,  a  paper 
fignedby  himfelf,  containing  a  rental,  or 

cer,  or  any  two  juftices,  tQ  adminifter  the  oath,  and 
requires  them  to  certify  it  into  the  Chancery,  or  King*^5 
Bench,  under  a  penalty ;  "  and  if  any  of  the  faid  can-^ 
•^  didates  or  perfons  pijoppfed  to  be  ele<2ed  as  afqrefaid^ 
**  (hall  wilfully  refufe,  upon  reafonable  requeft  to  be 
**  made  at  the  time  of  the  eledlion,  or  at  any  time  be- 
**  fore  the  day  upon  which  fuch  Parliament  by  the  writ 
^  of  fummons,  is  to  meet,  to  take  the  oath  hereby  re- 
*.^  quired,  theii  the  election  and  return  of  fuch  candU 
*5  date  or  perfpn  fhaU  be  void.'* 

*  18  Journ.  629. 

V        6/  *4partr*? 
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particular  of  the  lands,  tenements,  and  he^ 
reditaments,  whereby  he  makes  out  his 
qualification;  of  which  any  perfon  con- 
cerned may  have  a  copy/* 

3.  '^  Of  fuch  lands,  &c.  whereof' the 
party  has  not  been  in  poflcflion  for  three 
years  before  the  eleftion,  he  fhall  alfo  in- 
fert,  in  the  fame  paper,  from  what  perfon, 
and  by  what  conveyance,  &c. — and  the 
flames,  &c.— *' 

4.  *'  If  any  fitting  member  fhall  think 
fit  to  queftion  the  qualification  of  a  peti- 
tioner, he  (hall,  within  fifteen  days  after 
the  petition  read,  leave  notice  thereof  in 
writing  with  the  clerk ; — and  the  petiti- 
oxier  Ihall,  within  fifteen  days  after  fuch 
notice,  leave  with  the  clerk  the  like  account 
^ — of  his  qualification,  as  is  required  from 
a  fitting  member  (C)." 

After  a  confiderable  experience,  it  was 
found  necefTary  to  guard  againft  a  method 
of  evading  this  laft  order,  which  perhaps 
had  been  put  in  pra£tice,  by  prefenting  a 
petition  in  the  names  of  the  eleBors,  and 
not  from  the  urifuccefsf ul  candidate.  The 
Houfe  therefore  extended  their  refolution 
E  e  3  to 
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to  this,  tafe,  by  pafling  another  on  the  6th 
of  febraary,  1734-5,  the  entry  whereof  i^ 
as  follows : 

"  The  Houfe  was  moycd,  that  the  ftand^ 
"  ing  orders  of  ^he  Hoyife,  made  the  21ft 
•'  of  nov,  1717,  in  re^tiqn  to  the  quali- 
"  fication  of  members,  mi^ht  be  ref^d 
•*  The  ff  me  were  read  accordingly. 

^*  Ilelblved,  That  on  the  pe;titionof  any 
"  cleftor  or  eleftors,  for  any  county^  city, 
**  or  place,  fending  meinbers  to  parlia- 
"  merit,  complaining  of  an  undue  eledlioipi 
**  and  return,  and  alledging  that  fome 
^*  other  perfo|i  was  duly  elefted,  and  ought 
"  to  have  been  returned ;  the  fitting  mem^ 
^'  ber  fo  complaiped  of,  may  demand  and 
"  examine  into  jthe  qualification  of  fuch 
\^  perlbn  fo  alledged  to  be  duly  ele^ed,  in 
\\  the  fame  manner  as  if  fuch  perfon  had 
*'  himfelf  petitioned  *." 

This  refbiution  was  then  ra^de  a  ftand- 
ing  order. 

In  the  year  1759,  ^^  ^^?  ^^PVg^t  necef- 
fary  to  add  further  regulations  by  aft  of 
Parliament,  to  render  the  ftatute  of  Anne 

*  22  Journ.  355, 

more 
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more  cffeftual:  This  was  done  by  ftat. 
33  Geo.  II.  ch.  20,  wherein  it  is  enabled 
that  all  members  of  the  Houfe  of  Common? 
(with  the  former  exceptions)  before  they 
prcflim?  to  vote,  or  fit,  in  the  Houfe,  fhatl 
publicly  deliver  in  at  the  table  while  the 
Houfe  is  fitting,  a  fchedule  of  their  quali- 
fications, fpecifying  the  fituation,  Sccand 
(hall  take  and  fubfcribe  an  oath  of  the 
truth  of  the  fchedule.  The  oath  \%  to  be 
enrolled,  ^nd  the  fchedule  filed  by  the 
clerk ;  And  th?  eledlion  of  a  member  npt 
complying  with  this  aft,  or  not  being  duly 
qualified,  fhall  be  declared void^  and  anew 
writ  (hall  iffue. 

Mr.  Potter  had  not,  at  the  time  when 
this  caufe  came  on,  taken  his  feat  in  the 
Houfe,  nor  delivered  in  the  particular  of 
his  qualification  required  by  33  Geo.  11^ 
and  the  fecond  l^anding  qrder  above  re- 
cited. 

The  counfel  for  the  petitioner  contend-* 
fd,  That  according;  to  the  ftatutes,  and  or- 
ders of  the  Houfe  of  Commons,  the  fit- 
ting meqiber  was  .^bfolutely  dif^ualjfted, 
E  e4  an4 
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gnd  hi?  elefUon  void  5  Uicy  ^guejj  yi  thg 
following  manner : 

^  Np  good  jreafan  can  he  afljgned  foif  makr: 
io^  the  fecond  jftandiyig  order,  .but  for  tbe 
purpofe  of  exeludingfrom  the  Houie  thofe 
who  fhall  not  comply  with  it  j .  it  is  a  jufl: 
and  neceflary  concl^fio;i,  upon  the  legal 
principles  of  evidence,  that  he  who  difobeys. 
jt^  is  incapable  of  complying  with  it^  for 
vfznt  of  the  neceflary  e^^te ;  it  i$  a  pre- 
fumption  fo  flrqng,  as  to  warraitf  a  prar 
fegdipg  againft  fucJx  mamber,  in  the  fame 
manner  as  if  the  fa6l  of  incapacity  were 
^^rmatively  proved* ' 

Not  knowing  what  ground  of  defence 
?nay  be  taken  for  the  fitting  member,  there 
is  ^ttle  room  for  argument  upon  the  fub- 
je6]t,  becaufe  the'  realbning  upon  the  prcr 
mifes,  naturally, and  immediately  leads  toj 
the  conclufion  contended  for.  It  is  hardly 
neceflary,  onthepart  of  the  petitioner,  to 
fhew  any  thing  more  than  that  the  pgti- 
tioi>  contains  an  exprefs  objeftion  tp  the 
fitting  member*s  qpalification  s  this  is  clear 
upon  the  face  of  it^ 

The  manner  in  which  the  Houfe  has^^ 
\n  feveral  infkances,  inforced  the  {landing 

order 
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prder  againft  petitioners^  confirms  this  ar- 
gument. The  mode  of  expreflion  in  this 
order  is  the  fqme  as  in  the  other ;  they  are 
both  pofitive  inJl^l6llons  upon  the  parties 
concerned,  and  therefore  the  breach  of  both^ 
muft,  upon  the  principles  ^bove-mentioned^ 
|)e  equally  penal. 

Jhe  firft  cafe  in  which  the  Hpufe  ap- 
pear?  to  have  inforced  thqfe  orders,  is  that 
of  Honiton  in  1 7 1 5,  the  entry  of  which  \9 
\a  thefe  words : 

"  The  Houfe  being  acquainted,  tiiat  Sir 
William  Courtenay,  and  William  Yonge, 
Efqj  fitting  members  for  the  borough  of 
Honiton,  did,  pn  29th  march  laft,  purfu^ 
ant  to  the  refolution  of  this  Houfe  of  the 
23^d  of  the  fame  march*,  leave  with 
the  clerk  of  the  Houfe  their  demand  of  the 
qualification  of  James  Sheppard,  Efq;  who 
petitioned,  complaining  of  an  undue  elec- 
tion and  return  for  the  faid  borough,  and 
that  he  had  not  delivered  in  to  the  cleii: 
any  paper  of  his  qualification ; 

*  All  the  four  refolutions  had  then  paffed.  Sc^  i8 
Jgurn.  20.  and  Note  (C.) 
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*'  The  demand  of  the  faid  qualification  was 
read ;  and  alfo  the  refolution  of  the  Houfe 
of  the  23d  of  march  laft  was  read.  And 
the  clerk  being  called  upon,  acquainted 
the  Hpufe,  That  he  had  not  received  any 
particular  of  Mr.  Sheppard's  qualification. 

*'  Ordered,  That  the  Committee  of  privi- 
leges and  ele^ions  be  difcharged  from  pro- 
ceeding upon  the  petition  of  the  faid  James 
Sheppard,  Efq;  he  having  neglefted  to 
comply  with  the  faid  refolution  of  this 
Houfe,  in  not  delivering  in  his  qualifica-» 
tion  within  fifteen  days  after  the  demand 
thereof*/' 

The  next  proceeding  of  this  fort  hap- 
pened in  17 1 7,  in  the  cafe  of  Leominfter^ 
the  Journal  of  the  8th  of  may  -f*  of  that 
year,  contains  an  entry  in  the  fame  words 
as  the  foregoing,  with  refpeft  to  both  pe-. 
titionets  ;  The  precedent  of  Honiton  was 
then  referred  to  and  read  to  the  Houfo, 
and  exaftly  followed. 

In  the  cafe  of  Shaftefbury  in  17213-3  f, 
the  fame  proceeding  took  place  with  relpedt 


*   18  Journ.  71. 

t  18  Journ.  5^3. 

X  %!> 

Journ,  J  30. 

tQ 
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to  one  of  the  petitioners,  Mr.  (afterwards 
Sir  Clemqnt)  Wearg ;  and  the  Committer 
\yere  difcharged  from  proceeding  upon  fy 
xnvfch  of  the  petitipn  as  concerned  h;m. 

In  the  cafes  of  i>t?yning  in  1724-5  *  — r 
pf  Minehead  in  1727-8  -j-  —and  of  Weft:. 
bury  in  1734-5  +>  the  Ifoufe  paffed  the 
fame  refolution  againft  the  petitioners. 

The  Handing  order  under  which  theip 
proceedings  were  had,  relates  only  to  thp 
candidate  petitioner  j  but  where,  the  candi- 
date has  not  petitioned,  and  the  diedion 
has  been  queftioned  by  the  electors  only, 
^he  Hpufe  has  infojced  the  explanatory 
order  of  6th  feb.  1734-5,  in  th?  fame 
manner,  as  the  former.  Soon  aft^r  the 
making  of  that  order,  on  the  2  ift  of  the  fol- 
lowing march,  it  was  put  in  praftice  ia 
the  cafe  pf  Liverpool ;  ip  which  the  elec- 
tors alone  having  petitioned  in  b?half  of 
their  candidate,  his  qualification  wa&  de^ 
manded,  and  not  being  produced,  the  fame 
order  was  made  againft  him  as  in  the  cafes 
before  cited  §. 

♦  20  Journ.  368.  t  21  Journ.  66.  %  22 

Journ.  395.        §  %2  Jourr^.  426. 

The 
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The  proceeditigs  here  mentioned,  being 
againft  petitioners  only,  it  will  no  doubt  be 
iifged-  by  the  oppofite  counfel,  that  they 
are  not  in  point  to  the  prefcnt  cafe,  and 
ido  not  bear  upon  a  fitting  member :  But 
although  there  may  be  no  precedent  in 
which  the  order  againft  a  fitting  member 
tas  been  inforced  in  the  fame  manner  as 
that  againft  a  petitioner  j  yet,  ^s  the  prin-^ 
ciple  of  it  is  the  fame,  it  muft  neceffarily 
have  the  fame  effeft  upon  a  cafe  falling 
within  the  terms  of  it,  as  theprcfent  does; 
Perhaps  no  cafe  of  the  fort  may  have  hap-^ 
pcned  before;  No  iargument  alone  will 
perfuade  the  Committee  that  there  is  a 
difference,  unlefs  they  can  add  to  it  5  an 
inftance  in  which  the  Houfe  has  put  that 
€onftru6lion  upon  their  order.  It  might 
be  argued,  that  the  principle  is  applicable 
a  fortiori  to  the  cafe  of  fitting  members  ;. 
for  it  is  a  greater  offence  in  any  member  of 
a  particular  body  to  difr?gard  its  inftitu- 
tions,  than  in  ftrangers. 

However,  tliere  are  t\yo   cafes   in  the 

Journals,  which  are  appHcable  to  the  cafe 

*of  fitting  members,^ndilluftrate  the  point 

-  now 
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now  contended  for :  In  the  cafe  of  Wey- 
mouth in  1730*,  "  The  counfcl  for  the 
petitiof^er  infifted,  that  Mr.  Betts  (the  fit- 
ting member)  having  not  complied  with 
the  a£k  of  Parliament  which  requires  att 
oath  of  qualification,  nor  with  thejianding 
order  of  the  Houfe^  which  requires  a  parti- 
cular in  writing  of  his  qualification  to  be 
left  with  the  clerk  of  the  Houfe,  his  elec- 
tion is  therefore  void ;  And  that  by  confe- 
quence  the  petitioner  having  the  next  mar- 
jority  on, the  poll,  was  duly  elected/'. 
The^  counfel  for  Mr.  Betts  admitted  the 
fa6ls,  and.the  Cofhmittee  (and  afterwards 
the  Houfe)  refolved  that  he  was  not  duly 
d^ed.  It  was  not  neceflary  to  go  further 
in  that  cafe,  and  to  feat  the  petitioner,, 
becaufe*  the  latter  did  not  contend  (as  ^r 
Robert  Smyth  now  does)  that  he  had  the 
majority  oa  the  poll :  Therefore  the  refo-^ 
lotion  only  went  to  a  vc^d  eleftion, .  If  it 
fhould  be  faid  in  anfwer  to  this  cafe,  that 
it  proceeds  Upon  X^Jiatute  as  well  as*  the 
order>  it  may  be  replied,  that^  the  evidence. 

*  2x  Journ.  ^4. 

.ftated 
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ftatcd  in  the  report,  fhews  that  Mr.  Betts 
could  not  have  been  prefent  at  the  elec- 
tion 5  (6  that  he  was  not  within  the  pur- 
view of  the  ftatute  t  Therefore  the  effed 
of  this  refolutition  is  derived  from  the 
ftanding  oixier  only  (D). 

In  the  cafe  of  Maiden,  in  1715*^  the 
Houfe  refolved,  "  That  John  Comyns, 
fetjeant  at  law,  having  at  the  late  eleftion  of 
members  to  ferve  in  Pailiament,  for  the 
borough  of  Maiden,  in  the  county  of 
Effex,  wilfully  refufed  to  take  the  oath  of 
qualification  as  is  dire^ed  by  an  aft  of 
parliament  of  the  9th  year  <Jf  the  late 
Queen  Anne,  intitled,  *  An  aft  for  fecur- 

*  irig  the  freedom  of  parliaments,  by  the 

*  farther  qualifying  the  members  to  fit  in 

*  the  Houfe  of  Commons,*  though  duly 
required  fb  to  do ;  and  not  having  at  any 
time  before  the  meeting  of  this  Parliament 
taken  the  faid  oath ;  his  eledion  is  thereby 
void/*      • 

This  cafe,  it  is  true,  proceeds  altogether 
upon  the  ftatute  s  but  the  principle  of  the 

*  iS^Journ.'i^g. 

ftanding 
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ftanding  order,  is  to  efFeftuate  the  regula- 
tion of  the  Hatute,  and  in  this  refpedt  the 
fame  as  that  of  the  ftatute.  The  only  dif- 
ference between  them  is  this  5  the  ftatute 
prefcribes  one  method  of  afcertaining  the 
qualification,  the  ftanding  order  another :  . 
The  conclufion  of  both  is  the  fame ;  by  re- ; 
fufing  to  take  the  oath,  the  ftatute  infers 
the  deficiency  -,  the  order  of  the  Houfe  in- 
fers it  from  the:negle£l  to  deliver  a  rental. 

If  the  Committee  fhould  be  of  opinion 
that  the  fitting  member,  after  his  difobe-  . 
dience  of  the  order,  cannot  retain  his  feat, 
they  will  declare  that  opinion;  for  the  pe*; 
titioner  has  a  right  to  call  for  it  from  them, 
in  this  ftage  of  the  caufej  becaufe  it  will » 
follow,  that  the  fitting  member  cannot 
after  that  ftand  before  them,  as  an  oppo- . 
nent  to  the  petitioner,  in  maki;ig  out  hi$ 
claim ',  he  thereby  forfeits  every  pr^tenfioji  • 
to  a  feat  in  the  Houfe  upon  this  eleftjon, 
and  confequently  ought  not  to  interfere 
with  the  claim  of  another.     In  this  cafe  it 
will  beonlyneccflary  for  the  petitioner  to  dif-  - 
qualify  ten  votes  on  the  part  of  the  fitting 
member,  to  obtain  the  feat;- for  the  peti- 
tioner 


tiotier  admits  that  he  ou^ht  to  (hew  i  lhM« 
jority  on  his  fide.  This  inquiry,  it  may' 
be  faid,  will  ht  pc  partCy  and  a  hard  cafe^ 
but  it  is  warranted  by  the  pra6ticc  of  the 
Houfe  in  fuch  circumftances :  In  the  cale 
of  Boffiney,  18  march,  i^^i^i  *,  the  fitting 
members  not  attending  .by  counfel,  the 
Houfe  allowed  the  petitioners  to  proceed  in 
fuch  an  ex  parte  objeftion  to  the  majority* 
No  wrong  will  happen  t6»  the  eleftors  of 
Colchefler,  by  thi^  mode  of  proceeiiing,  be* 
caufc  if  thd  petitioner  fhould  be  feated,  they 
may  then,  if  they  choofe,  petition  the  Houfe 
againfl  his  eleftion  (E).'  ' 
^  The  couniel  for  the  fitting  member  ar- 
gued in  the  following  manner : 

The  whole  argument  for  the  petitioner 
is  confined  to  the*  ftanding  order  of  the 
Houfe;  it  is  therefore  adrtiitted  that  the 
fitting  member  has  not  difbbeyed  feither  of 
the  ftatutes  -,  fo  far  his  feat  is  fecured  by  the 
law  of  the  land.  In  faft,  h0  complied 
with  the  flatute  of  Anne,  by  fwearing  to 
his   qualification  when    requefled:    The 

Aat. 
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ftat.  bf  Geo.  IL  only  lays  down  a  rule  for* 
mcmhc3:s,  when  they  take  their  feats -j  he  has' 
not  yet  taken  his  feat^  and  is  therefore  free 
likewife  from  the  penalty  of  that  a^i 
.  Befoite  the    Committee   can    take  the 
courfe:  defired  in  behalf  of  the  petitioner^r 
they  mnft  be  perfuaded,  both  that  the  pe- 
titioner has. duly  performed  the  part  re-* 
quired  of  him  in  the  ftanding  order,  by 
making  an  exprefi  objeftipn  to  the  qualifi- 
cation j  and  alfo>  that  the  Houfe  of  Com- 
mons, by  their  own  orders,  can  inake  a 
difqualification  not  known  to  the  law. 

Firflr,  the  ftanding  order  does  not  attach 
upon  die  fitting  member,  for  the  obje6lion 
is  not  exprefs  -,  the  petition  does  not  direftly  ^ 
aver  the  incapacity, 'but  is  argumentative, 
and  fuppofes  it' by  inference  from. the  fafts 
alledged,  viz.  "  Having  been  a  bankrupt,' 
and  not  having  at  that  time  a  fufficient 
tVoit^'^or  thefe  reafonSibcc,  the  faid  Chri- 
ftopher  Potter  is  not  qualified  *."  Now  all^ 
thefe  fa6ls  may  be  true  and  yet  the  conclu- 
fion  does  not  follow.     He  nvas  a  bankrupt, 

*  Sec  the  petition,  p.  416* 

F  f  and 
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and  migkt  not  faav^  thm  kad  a  qualifica^ 
tbn^  bujt  he  was  afterwards  enabled  by  a 
certificate  ta  acquin  fudi  property  as.ga¥e 
him  a  quaH&catioi\  at  the  ekdtion;  s&d  the 
proAuBion  of  that  cectificatev  woidd  be.  a 
fqfident  aplwer  to  the  charge  of  the  pe- 
titton>  if  k  had  b^en  infifted  Yipon  now. 
The  aUegadon  ought  to  have  been  fiach^ 
as  if  trae,  vsrould  ha\re  coim6^  tbo  fitting 
meinbcc  of  penury  in  hb  affidavit ;  l^aiife 
that  alone  wouM  proye  thp  iticapacity* 

Tl»  ftanding  order  could  not  me;9si  to. 
requiire  xnoredE  a  £tttDg.membcr>  tiban  to. 
dti|>rove  the  petilicHi:;  therefore  «di^  the 
want  of  eflate  is  ckuig^  he  rnuft-  Qomr. 
one  fiifiident :  But  k  would  b^;  abiiird.  ta 
put  him  to  this  tsouble,  when,  the  cbax^, 
if  true,  would  not  prove  him  dtsfipknt.  ia 
the  eftate  required.  Therefore  the:  fitting 
member  cannot  bp  laid  to  hasve  dlipl^yed; 
the  ftanding  order.  M<H'e  efpecipl^>  tjip^ 
Committee  ought  to  put  tlus:  conftna^oni 
upon  it,  when  it  is  contended' th^t  the  con- 
trary is  to  have  the  efFeft  pf  expulfi^n. 

But,  fecondly,  fuppofmg  the  fitting 
member  to  have  difobeyed  the  ftanding 

order. 
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©nlcr,  the  pewit  contcftdSed  for,  wiH  not  be 
tfee  confequenee  of  tKs  coftftruftion,  for 
the  ffoufe  of  Gommons'  cannot  make' a  legaf 
difyimBjkattm%  the  LegHktiire  atone  can  ^ 
that^ 

The  cafes  tha^havc  beeil  tneirtioned  to 
the  Cfemmiltee,  donot  rflabBfh  this  point  j 
they  aK  alt  jud  ex^inpks  ^  practice  re«- 
ipedling  the  w^t  thejF  depend  on,  but  no^ 
more.  If  any  one  mftasice  were  produced^ 
in  which^  the  Houfe  had  inforced  the  ordei? 
upon  Jitting  mmbirs  in  the  fame  niannei", 
the  Q>mmitte&  m^ht  foUow  it,  without 
oppofition  fr4>!a\  Mr.  Potten  Butit  is.im.^ 
poflibk  to  find  (i^t^  a  ca(e. 

There  is  a  wide  difference  betwe^i  ther 
two  cafes :  All  fuitoips  for  juftice  muft  ne- 
celferily  be  folyed!:  to  the  rules  ^tid  orders^^ 
of  the  court  &i  whicfc  tiiey  fue  j  its  jurif- 
di£Hon  over  them  is  abfolute.  The  Cafea 
cited  from  the  Journals  are  only  illuftfa- 
tions  of  this  rule,  and  of  the  manner  ifi 
which  the  Houfe  of  Commons  has  rejected 
claims,  that  were  not  regularly  and  juftly 
made^ 

But  a  fitting  niember  derives  his  place 

i^Qin  a  power  without  the  jurilHiftion  of 

F  f  2  the 
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the  Houfe  5 — fi-om  the  original  fource  of 
authority  in  his  conftituents.  Their  elec- 
tion  invefts  him  with  an  office  of  which 
nothing  but  the  law  of  the  land  can  deprive 
him,  and  by  the  return  he  becomes  legally 
fixed  in  it.  Now^  the  argument  on  the 
other  fide  tends  to  this :  Although  a  man 
is  lawfully  pofleffed  of  this  right,  has  dif^ 
obeyed  no  law  in  acquiring  it,  and  is  duly 
qualified  to  hold  it  according  to  xhtjlatutesy 
yet  it  fhall.be  taken  from  him  by  reafon  of 
a  conftruftive  difability,  deduced  from  a 
rule  of  pra6lice  of  the  Houfe  of  Commons. 
To  inforce  this  doftrine,  would  be  to  re- 
vive the  precedent  of  the  Middlefex  elec- 
tion, of  which  the  Houfe  itfelf  was  after- 
wards aftiamed,  and  -by  a  public  vote  has 
expunged  it  from  the  Journals  *.  The 
Committee  therefore  will  not  afTume  a 
power,  which  the  whole  Houfe  does  not 
poflefsi^  and  which  it  l^s  never  attempted 
to  exercife  in  circumftances  like  the  prefent. 
But  the  counfel  on  the  other  fide,  not 
fetisfied  with  the  expeftation  of  a  decifion 
declaring  the  ele6lion  void,  claim  to  be  ad- 

■  *  'See  38  Journ.  977.  3  May,  1782. 

^  liiittcd 
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mitted  to  the  fitting  member's  feat.  Their 
authorities  for  this  point  fall  very  Ihort  of 
it :  The  cafe  of  Weymouth,  rather  leads  to 
a  contrary  conclufion,  for  it  recites  ex- 
,prefsly  that  Mr.  Betts  had  not  complied  with 
thejiatute-y  fo  that  he  was  abfolutely  dif- 
qualified  by  law.  It  is  faid,  the  report 
fhews  he  was  not  prefent  at  the  poll ;  Be  it 
fo  :  The  penalty  is  inflifted  by  the  ftatute, 
upon  a  refufal  to  take  the  oath  at  any  time 
before  the  meeting  of  Parliament ;  and  it  ap- 
pears that  the  petitioner's  counfel  objefted 
that  Mr.  Betts  had  not  complied  with  the 
Jiatute.  The  evidence  there  produced  to  the 
Cpmmittee,  feems  to  have  been  of  a  requeft 
made  to  him  at  his  own  houfe  after  the 
eleaion(D). 

In  the  cafe  of  Maiden,  the  queftion  arofe 
entirely  on  the  ftatute  of  Anne ;  but  even 
there  the  caufe  was  regularly  carried  on 
between  the  incapable  candidate  and  the 
petitioner,  and  the  former  was  allowed  to 
maintain  the  merits  of  the  eledlion  agsynft 
the  latter ;  nor  did  the  petitioner's  counfel 
attempt  to  exclude  him  from  it;  PerhaJ)s 
in  this  refpeft,  the  Houfe  did  not  go  far 
F  f 3    .  .enough} 
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enough;  for  Scqeaixt Coiftyns^  ^hen  the 
a6t  was  read  to  Mm  at  die  poll,  before  tb^ 
deftioin,  and  in  the  prcfenfccts>f  tbeeleftors, 
refufed  to  comply  with  the  aft,  and  to  take 
the  oath.  When  the  Hoqfe  ^«:warrf9 
|-efolved  diat  this  was  a  ^i^l  reji^ai  (F), 
they  might  veryjuftly  have  featodtte  odier 
candidate;  upon  the  printi^,  that  the 
cle6lors  who  voted  for  him  afterthispubfic 
refufal,  knowingly  threw  away  their  votes*. 

But  Mr.  Potter,  at  the  eleflion  complied 
with  the  ftatjjte,  and  regulatly  IWrire  to  a 
qualification. 

The  cafe  of  Boffiney  docs  not  al  all  afie£t 
die  prefent,  becauie  die  fitting  members 
there  jdid  npt  attempt  to  defend  themMves ; 
the  entry  in  the  Journal  ftates  exprefsly 
•^  that  they  defired  not  to  give  the  Houfe 
any  further  troubk  -f^." 

The  counfel  for  the  petitioner  obierved 
in  reply, 

♦  The  petitioner  was  feattd  In  this  cafe;  t»Ut  it  is 
in^de  doubtful  by  ^e  itpbrt,  Mdiether  llie  refelttCion  ^r 
4his  puifpofe  proceeded  upon  the  e&&  ^f  the  fitting 
member's  ^irqualiiication]^  or  upon  the  majonty  of  the 
petitioner's  votes. 

'   +  ^  the  t)eginning  of  col.  2.  of  p.  135.  vol.  24. 

That 
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That  the  counfcl  fortiie  lilting  member 
had  failed  in  eftaWifhing  a  difference  her 
twtien  the  cafes  of  fitting  member  and  jit- 
tittoner,  as  affbffced  by  the  ftanding  orders 
That  they  had  not  weakened  the  principle 
upon  which  their  argument  for  the  peti- 
ticwtier  had  proceeded,  which  was,  that 
the  order  in  both  cafes  prefcribed  a  ruk 
cf  evidence  in  aid  of  the  regulations  in 
the  ftatute,  by  which  the  legiflative  dif* 
qualification  was  to  be  proved.  It  is  not 
makif^  a  difqualification-in  one  cafe> 
laore  than  in  the  other;  for  the  can- 
didate who  is  not  returned,  if  ele6led  by 
the  majority,  acquires  the  fame  lawful 
rights  JFrom  which  it  is  faid,  nothing  but 
the  law  of  the  land  can  deprive  a  fitting 
member:  A  return,  difputed,  does  not 
afFe^  the  right  one  way  or  other.  A  re- 
fcdution  of  the  Houfe,  therefore,  can  no 
more  deprive  a  petitionee  of  this  rights 
tbaft  a  fitting  member.  In  both  cafes, 
while  the  petition  i$  depending,  tliis  right 
hfubjudicei  and  therefore,  fuppofing  the 
fiaading  orders  to  be  ruks  xfpra^ice  only, 
Ff4  they 
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they  are  equally  applicable  to  both  parties  : 
They  are  both,  parts  of  one  fyftem. 
•  The  words  of  the  ordef*VA:/r^/)^obje£t:ed 
to"  evidently  mean  to  defcribe  fuch  an  ob* 
,  jeftion,  as  muft  inform  the  fitting  member 
that  his  qualification  by  efiate^  is  difputed ; 
— *-  to  defcribe  this,  in  contradiftinftion 
to  other  grounds  of  difqualification,  by  of- 
fice, by  minority,  &c  {G)i  Now,  though 
the  petition  here  ftates  a  great  deal  more 
than  neeeflary,  it  is  impoffible  to  read  it 
without  feeing  ah  abfolute  denial  of  the 
fitting  member's  qualification  by  eJiaUy  in 
plain  terms :  It  may  be  in  part  argument 
tative,  but  it  is  alfo  exprefs.  The  form  of 
the  petition  will  not  prevent  its  operation, 
while  it  has  fubftance  enough. 

If  the  juft  and  neeeflary  conclufion  from 
the  breach  of  the  order,  be,  as  is  contended 
for  by  the  petitioner,  that  the  fitting  mem- 
ber is  not  duly  qualified,  the  Committee 
ought  to  determine  his  eleftion  to  be  void. 
Their  next  inquiry  muft  be  into  the  elec- 
tion of  the  petitioner  -,  this  is  a  necefiary 
confequence  of  fuch  a  decifion^  for  if 
»  f sndiclate  has  a  majoritjr  of  votes,  his 
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cledion  can  never  be  avoided.  As  to  the 
argument,  that  a  majority  over  Mr.  Pot- 
ter's numbers,  may  not  be  a  true  majority, 
that  can  only  take  place  as  between  the 
eledlors  and  the  petitioner;  Mr^  Potter 
cannot  ufe  it.  The  eleflors  may  after-' 
wards  *,  if  they  chdofe,  make  this  objec- 
tion. The  queftion  here  (if  the  Commit- 
tee fhall  decide  againft  the  fitting  member) 
will  be  the  fame  as  if  he  had  died.  But, 
at  prefent,  it  is  unneceflary  to  enter  upon 
this  point, which  will  come  to  be  confidered, 
after  the  Committee  fhall  have  formed  their 
opinion  upon  the  firft. 

After  the  Committee  had  deliberated, 
the  chairman  informed  the  counfel  that 
they  had 

"  K^i^oXv^A^  T'hat  the  petition  prefented  by 
Sir  Robert  Smyth ^  Bart,  does  contain  an  ex-- 
prefs  charge  of  want  of  qualification^  ^g^i^ft 
the  fitting  member'' 

''  Refolved,  "That  Chrijiopher  Potter,  Efq-, 
has  not  complied  with  the  Jianding  order  of 
the  Houfe  of  the  21JI  of  November  171% 
which  requires,  *  that  the  perfon  whofc  qua- 

*  Sec  Note  (E). 
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*  lifkation  is  ej^d&ly  ^jeftcd  to  ki  «iy  pe- 
'  titioa  relating  to  his  ele^ioiii-ftiaU^  within 
^  filter  days  after  t^  petition  r ead^  ^ve  to 
^  the  clerk  of  the  Hou&  of  Commons  a 
^  paper,  (igncd  by  himfelf^  <t<mtaining  a 
^  rentalor  paitkukrof  the  lands,  tenements^ 
^  and  hereditaments,  wherd^y  bt  taiak^  out 

*  his  qualifitation/* 

"  I>etermined,  That  the  t^  tle&ian  tf 
members  to  ferve  in  parliamM  fir  the  ho^ 
rough  ^f  Qolchejhr^  in  the  coAnty  if  Sffex^ 
is^jhfar  ns  relates  to  Cbri^opber  Fotfer^  Eff^ 
n  void  ekffi/m,'' 

After  thefe  refolutions  were  Communi- 
^tted  to  the  bar,  the  cbUhiel  fot  the  peti- 
tioner l^fumed  that  part  of  their  cafe  by 
which  they  claimed  the  feat  for  their  cli- 
ent ;  and  propofed  to  (hew  that  he  had  a 
majority  over  Mr.  Potter,  by  diltjilrfifyihg 
ten  of  his  votes,  which  Would  kraVc  thfc 
numbers  for  Mr,  Potter  415,  fot  JSir  R^ 
bert  Sirtyth  416.     They  ftiid, 

The  ele^ion  of  the  fittiiig  member  beh^ 
'deelarcd  ^d^  he  could  have  ho  pt-etetioe 
to  H«afttain  bis  ftation  in  the  Committfefe, 
in  oppofition  to  the  petitioner;    if  that 

•were 
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were  to  be  peniritted,  there  would  be  no 
difFcreince  between  perfons  qualifi^  and 
difquaUficd,  and  the  difficulty  of  op^pofing 
an  incapable  perfon  would  be  the  fenfie  a& 
if  the  moft  capable  had  ftood  in  -die  fime 
place.  If  the  objeSion  to  the  fktifig  ttiem- 
bef  had  never  been  iftade,  the  Utrtidft  pri- 
vilege of  his  fituation  would  not  havt 
enabkd  him  to  do  more  than  is  now  con^- 
tended  for  in  his  behalf^  after  his  incapa- 
city is  recorded* 

The  effect  of  the  Comtnittee's  dccifiod, 
is  to  put  the  fitting  member  in  the  iame 
fituation  with  refpeta  to  the  petitioner >  as 
tf  hie  were  outlawed  or  dead ;  ^d  it  would 
be  unreafonable  to  allow  a  perfon  in  that 
charafter,  to  carry  on  a  caufe  in  which  he 
€an  have  no  intereft  (I).  The  only  cha- 
rafter  in  which  he  bught  to  appear  before 
the  OMfittiittee  is  annihilated;  to  allow  of 
his  remaining  in  the  caufe,  is  to  invtefthiiti 
with  a  new  one,  for  the  fole  pufpofe  of  op- 
pofing  the  petitioner. 

It  may  be  faid^  to  be  a  hard  cafe  upon 

the  eleftors,   but  if  they  will  make  their 

yeprefentative  one  who  ii  Unworrtiy  of  the 

2  place. 
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place,  they  muft  iufFer  for  their  folly. 
The  cafe  of  Bofliriey  has.  been  mentioned, 
upon  which  it  has  been  obferved,  that  the 
fitting  members  did  not  conteft  the  point ; 
but  nothing  of  this  appears,  till  after  the 
Houfe  had  allowed  the  petitioners  to  go 
through  their  whole  cafe  eye  parte,  z  It  is 
^therefore  a  precedent  to  warriant  this  pto- 
-ceeding.  In  the  cafe  of  Callingtori,  17 
feb.  1772  *,  the  petitioner  having  died  af- 
ter prefenting  his  petition,  arid  before  the 
time  appointed  for  the  hearing,  the  Houfe 
difcharged  the  order  for  hearing  it;  thereby 
in  effeft  adjudging  the  fitting  member  duly 
elected  :  In  this  there  was  the  fame  difre- 
gard  of  the  elediors  which  has  been  im- 
puted to  the  prefent  claim,  where  mere  ac- 
cident, and  no  default  of  theirs,  prevented 
the  inquiry  into  the  eleftion. 

The  counfel  for  the  fitting  member  con- 
tended. 

That  the  Committee  muft,  from  ne- 
ceflity,  either  admit  the  fitting  member 
to  fupport  the  rights  of  thofe  eleftors  who 
fent  him  to  Parliament,  in  oppofition  to 
the  petitioner,  or  elfe,  give  the  ele6lors  an 

*  33  J^^"-  481- 
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opportunity  of  exercifing  their  franchife 
agam,  by  the! declaration  of  a  void  elec- 
tion without  any  further  proceeding. 
There  is  no,  petition  from  thefe  eledors^  nor 
could  there  be  one,  becaufe  their  candidate 
had  fucceed^d/  and  ppflefled  the  feat. 

Thecpunfelcannot  produce  any inftance, 
ffom  the  Journals  to  warrant  their  mode[ 
of  procce4ii\g :  It  is  fa\d,  that  in  the  cafe 
of  Boffiney,^  the  proceedings  we;-e  jftmjhedy 
before  it  appeared  that  the  fitting  member? 
did  not  conteft  the  feats  ;  .but  the  only  ma- 
terial part  of  the  proceedings,  came  qfter 
this  declaration  on  the  part  of  the  fitting 
members. .  The  Journal  Aates  the  evidence 
on  the 'fide  of  the  petitioners,  then  ftates^ 
that  the  fitting  members  were  abfent,  an^i 
had  authorised  a  member  prefent,  in  their, 
names,  to  give  up  the  point;  after  which 
follow  the  refolutions,  adjudging  the  feat^ 
to  the  petitioners  *. 

The  Committee  cannot,  in  juftice  accede, 
to  the.  petitioner's  propofition,  unlefs  they 
fhould  be    of   opinion  that   the  eledlors 

*  24j6urn,  135, 

threw 
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^rew  awa^  theu:  voCes^  v^n  dtoy  gjnre 
them  to  Mr.  Bottcr :  Now  thU  ia  impc^r^ 
t^^  becaulb  h^  went  through'  eveiy  nec^ 
iftry  Fcq^uiiWe  at  the  de^ion^  arid  was  a 
lawful  ean4SMt€i  they  couM  not  f^JMr^eiea 
that  hewou^  as^rwaccls'difobey^oid^ 
of  #he  HooTd^  aind^  tberiiby  imur  a  dlTabi- 
fity.  To  annul  thdr  votes  oil  aceotint  of 
A»  difebaityj  is  to  make  them  Aarlfer  Ify  a 
judgment  ex  poJiJaSh.  Where  votes  are 
hdd  to  be  thrown  avray^  it  h  ^ways  owi«^ 
to  fome  cMiuaKfication  apparent  at  the 
time,  and  known  to  the  dfeftors;  which 
jf  they  difreg^d;  tiiey  wilfulljr  incm-  the 
tofs  of  their  votes..  This  happened  in  the 
cafes  of  Fife  in  1780,  and  Riifaidbright 
in  1 78 1 ;  and  upon  this  principie  the  pe-» 
titipners  were  feated  in  thoffe  cafes  (H), 

The  cafe  of  €aliington  does  not  affeft 
the  prefent;  the  whole  circumftanees  of  it 
muft  be  reverfed  in  order  to  firit  the  peti^ 
tioner's  purpofe :  If  he  could  fhew  a  cafe 
in  which,  upon  the  death  of  ^Jitting  mem-- 
ber^  the  houfe  had  allowed  a  petitioner  to 
take  his  feat  without  oppofition,  it  would 
fupport  the  argument  (I),    But  the  cale 

of 
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of  Callington  fhews  only,  that  upon  the 
death  of  a  petitioner,  his  petition  muft  ne- 
ceffarily  drop  with  hi«i. 

On  monday,  July  5th^  the  Committee 
refolved, 

"  HhattheeleSlion  ofChriJopberPotter.Efqt 
for  tbehrough  cf  Cx^khejiery  haloing  been  de^ 
dared  void^  the  counfel  be  rejlratnedfrom  en^ 
terijtginfo^any^  e^amiryftijmy.  relative  Uk  t]b^ 
difqual^fiffition  qfv9i^\  fl»l  the.pHfor  tk^faui 
borough  (f  Gdche^^^ 

On  t;he  fame  day  the  chairm^  repoit^cf 

tQ  the  ^o\ife,  ''  TTh^l;  the  Coipjnitte  had 

detenmned  I  ■  ■    *"  {^in  tbefwordscf  tke  frg^. 

folution  fiattd>  in  /.  442>),  ia  con&qpiencei 

whereof  a  new  writ  wa^  ordcred'(K). 

^  Votes,  5  July,  p.  363. 


Nax&s 
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PAGE4I7,  (A.)   In  the  eIe£Hons  in  i^io  and 
1 7 14,  the  difpute  chiefly  depended  upon  the  right 
of  making  freemen  of  the  borough,  which  in  each  of . 
them  occafioned  refolutions  from  the  Committees,  ac^ 
ceded  to  by  the  Houfe,  declaring  to  whom  it  belonged. 

There  is  an  entry  in  the  Journal  of  28  march, 
1628,  that  ieems  to  have  fettled  the  right  of  elefdon, 
as  it  is  now  underftood,  though  it  has  not  been  referred 
to  in  any  of  the  late  contefts  :  It  amounts  only  to  a  re- 
folution  of  the  Committee,  not  exprefsly  confirmed  by 
the  Houfe,  and  therefore  is  not  within  the  meaning  of 
fiat.  2  Geo.  XL  ch.  24*  f.  4.  The  whole  of  this  entry 
is  as  follows : 

*'  Report  made  from  the  Committee  of  privileges  by 
«  Mr.  Hackwill. 

"  I.  For  Colchefter :  -—  Only  one  return  made  by 
**  the  bailiffs,  in  which  Sir  Thomas  Cheeke  and  Mr. 
**  Alford  returned.  That  the  bailiffs,  aldermen,  and 
"  common-council,  confifting  of  42,  in  an  upper  room 
"  read  the  writ,  and  there  eledted  Sir  Thomas  Cheeke 
^*  and  Mr.  Alford.    In  a  lower  room,  the  common 

«<  fort 
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•*  fort  of  burgeflcs  in  general  defted  8ir  Thomas 
<<  Cheeke  »nd  Sir  William  Maiham.— -^-^ 

<'  That  the  bailifis^  Scci  made  their  election  iy  pre* 
**  fcriptiony  as  they  now  made  it.-  '  ■■"  ' 

^  Againft  this — alledged,  that  till  Rich.  t.  no  bal- 
**  lifFs ; — from  thence  till  Edw.  IV.  no  commdn-coun-? 
**  cil:  Then  16  appointed  by  a  new  charter,  which  by 
**  conftitutions  fithence  they  have  increafcd  tb .  .  *  *  . 

**  Upon  this,  the  prefcription  holden  infufficient— 
*'  That  the  Committee  alfo  of  opinion,  that  the  elec- 
*^  tion  of  Sir  William  MaQiam — ^good  ;  and  Sir  W. 
*'  Mafham's  name  to  be  put  in  by  the  bailiiF,  inftead  of 
«<  Mr.  Alford. 

**  Upon  queftion.  Sir  W.  Mafliam  duly  eleflcd,  and 
^*  Sir  W.  Mafliam  his  name  to  be  by  one  of  the  bailiffs 
**  npw  in  town  inferted  in  the  indenture  of  return  in 
^*  the  place  of  Mr,  Alford:  Which  accordingly  pre- 
**  fently  done  at  the  board  *•" 

P.  420.  (B.)  According  to  the  true  fpirit  of  thi^ 
ftatutfe,  no^perfon  ought  to  have  been  elefled,  who  was 
out  of  the  kingdom  at  the  time  of  his  ele£iion :  At 
leaft,  the  principal  provrfion  of  the  ftatute  might  have 
been  evaded  by  a  member's  abfence  from  the  kingdom, 
till  after  the  meeting  of  Parliament.  This  defed  is 
now  remedied.by  the  regulation  of  33  Geo.  II.  ch.  20. 
whereby  the  member's  oath  is  made  a  preliminary  to 
the  acquifition*  of  a  feat  in  the  Houfe  upon  his  cleftion. 
The  ftatute  is  alfo  defeaive  in  not  requiring  an  oath 
of  the  truth  of  thofe  fafts,  which  except  certain  perfons 
from  the  neceifity  of  taking  the  oath  of  qualification. 

*  1  Joutn.  S76. 

Q  g  P^  4fti? 
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P.  421.  (C.)  The  fiiA  fcMtrd  ekfltoi  iter  4i6 
paffing  of  the  ftatute  tf  Anne,  was  thtt  for  fte  Psili^- 
ment  called  iti  1713 ;  and  tbefe  Amr  tefi^utimis  were 
firft  made  in  the  beginning  of  that  parliantent.  The 
Houfe,  on  the  third  day  after  ^y  had  entered  oik  pub- 
Ik  bufinefs,  refolved  to  take  the  ftatute  into  confidera-' 
tion  *  ;  and  in  a  Committee  of  the  whde  Houfe,  the 
refolutions  were  formed^  and  upon  report  to  the  Houfe, 
agreed  to  f :  Another  day  was  at  the  £une  time  ap- 
pointed for  a  ftirfter  confideratioii  of  the  a^  but  no 
other  refolution  pafled^  In  the  beginning  of  ^e  next 
hew  Parliament,  i  Geo.  L  the  Houfe  pafied  die  (ame 
refolutions  again  §,  but  they  were  not  made  fiatiding 
orders  till  2rnov*  171 7* 

P.  430.  (D.)  The  entry  in  the  Journal  is  is  fol- 
lows (next  after  the  pafiage  recited  by  the  couiifel  in 
p.  429.]^ 

^<  To  prove  the  demand  of  the  oadi  of  qualificatioii^ 
the  petitioner's  counfel  called 

Robert  Lodery  who  produced  a  copy  rf  the  &mand 
ftiadc  by  Mr.  John  Ward,  figned  by  four  eleftors,  viz; 
John  Ward  and  three  others;  and  faid  fe  l>e)ieTed 
Mr.  Betts  was  not  at  Weymouth  at  die  date  of  die 
eleftion. 

John  Savage  faid  he  delivered  to  Mr.  Betts,  at  Ep^ 
fom^  a  paper  figned  by  four  of  the  dehors,  demandl^ 
his  qualification,  and  acquainted  him  diat  rt  cadfe  bodk 
Mr.  John  Ward ;  to  which  Mr.  Betts  anfwei^,  that 
he  never  had  any  thing  to  do  with  Mr.  W»d,nor  ever 
woiild.    This  demand  the  whnefs  made  andf  delivereit 

•  17  Jowm.  48s.  f  lb.  469, 491,  X  Jb.  492^ 

^  A  Journ.  £o.  23d  Marcft,  i^i4*^* 

3  t# 
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to  Mr.  Bettsj  the  4th  of  ©£lober,  1 727.  Being  cxofs- 
.  examined^  he  ikid,  that  Mr.  Betts  told  hkn  he  was  not 
obliged  to  give  an  anfwer  i  That  he  laid  it  down  on  the 
table  and  did  not  read  it  i'»"   '■■'' 

The  QcmxM  ibr  Mr.  Betts  admitted)  that  his  qual!^ 
fication  id  not  fworn  to,  nor  a  particular  of  it  delivered^ 
ahbougk  they  alkdged,  that  he  is  qualified,  and  had 
(erved  ia  ibrsner  Parliaments  f:bttt  is  ^ow  grown  in^ 
Bxm  arid  Mt  able  to  attend  the  fervice  4f  the  lioufe : 
Aid  wtUkH  that  fbe  eleSors^  Mng  tmt  apprized  of  this% 
^ugki  U  havi  an  t/pporimityrf  making  anothir  choice.** 

Then  follow  ^e  refoiimons,  that  neither  party  w^ 
My  tl9&eif  Knd  that  the  ele^on  was  void  zs  to  Betts* 

There  cafi  be  little  ^nbty  upon  this  report^  {from 
the  ntniioti  of  Mr.  Betts'^  infirmity^  the  delivering  the 
demMd  at  Bpfomf  and  the  evidence  of  the  petitioner's 
%^ne&  liKtf;  be  hUeved  he  ^af^mt^pr^iutsX  die  eleo* 
tion)  but  that  the  demand  of  ijhe  qualification  was  made 
at  Mr.  Bttts's  6wn  houie  a^r  the  election)  according 
t»  the  ugwtMEA  0f  the  counfel  in  p.  437. 

The  wrilafdr  thidPjirli^ment  bore  t^e  on  10  aug» 
and  were  retumablr  a8  nov.  1727*.  The  demand 
vevi  ttadeon  Mr.  Betts  4  e^eheri  It  isr  very  iinpro* 
l>ab)e,.  that  a  borough  ek^on  flbould  have  taken  place^ 
f0  long  after  the  date  of  the  writ. 

P.  4^«  (EO  This^  i^  quetlicmable :  The  common 
iriinttttl  order  of  tfacf  Houfey  that  parties  may  petition 
*^  vfithin  feturteen  days,  after  anf  new  return  (hall  be 
hcpug^t  iti^*  b  not  cbnfidered  even  to  extend  to  the 
cafe  of  a  ifatermiiidtioA  upon  the  return  onfy^  after  a 
IpecM  reftireace  of  the  Ho^fe  for  that  purppfe  >  but  a 

fSer«iJ^i0tf.  1^ 
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particular  order  is  always  made,for permiffionto  th6  elec- 
tors to  queftion  the  elc£Kon,  at  the  timte  when  fuch  de- 
termination is  recorded  in  the  Houfe ;  an  inftance  of 
which  maybe  feen  iii  the  cafe  of  Bedfbrdihire,  p.  398. 
Yeti  accbrcfing  to  the  equitable  conftru£lion  of  that 
smnuai  order,  a  deterifiihatioh  of  this  fort,  altering  the 
feerifPs*  return  in  favour  of  another  candidate,  mi^t 
rery  fairly  haVe  beert^onfidered  as  a  new  fetttrn,r 

.7  own  I  fee  no  t)bj^dion,  uix)n'the  principles  upon 
which  the  Houfe  jtiake  the  particular  drder  alhided  to, 
to  the  courie  of  proceeding  fuppofed  by  the  counfel  for 
the  pfetitiorier.  Whore  the  merits  of  a  dilputed  dec- 
trdn-have  not  been  heard,  it  is  juft  that  Ac  eledors 
filbiild  have' an  opporttiBity  of  queftioning  it  j  of  this 
they*  are  exprefely  deprived,  by  the  partial  inquiry  which 
takes  place  ttpon  ^he^ipecid' reference,  and  therefore 
another  order  bccomei  wecetiary  ffteJrwards^  expre^y 
to  give  It  them.  Bbt  ttf  rtiay  happen,  that  though  the 
merhr^ef  an-  ele^oti  he  referred  to  a  Committee,  their 
decifion  may"  be  <3rmed  pafrddty,  from  circumftances 
cxtrinfic  totbe  elcaiofi;'  a*  111  the  cafe  here  contended 
'  for  by  the  counfel.^  In- fuch  'iAfe,  it*  would  be  as  rea- 
fonable  W- allow  the  eleaors,  the  fiune  opportitnity  of 
queftioning  theeledion  ^tei-watds,  aS  in  the  other  cafe 
of  the  return.  •  •. .      .       . 

It  is  true,  the  Houfe  never  make  the  order  for  leave 
to  petition,  where  a  petition  has  been  referred-  upon 
the  merits^'of  the  dcdibB ;  At  Icaft^  they  never^ufed 
to  make  it,  under  the  old  judicature*  But,  it  fliculd 
he  t6nM6ted,  that  a  change  has  happened  in  this  re- 
(pt(\i  by  the  er^Sion  of  the  new  judicature  :  Former* 
ly,  tbe-eomtnittecs-of  eleAiohsaifted  under  the  con- 
troll  of  the  HoMki  by  Vf\yom  their  power  of  inquiry 
.'■■  ^  -  was 
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Wiis  either  limited  or  extended,  their'  proceedings  were 
liable  to  be  interrupted  or  direded  in  their  courfe^  or 
finally  to  be  fet  aiide  after  their  conclufion.  All  their 
refoluttons  were  fubjed  to  reviilon,  and  the  Houfe 
could  carry  them  into  effe£l  accordingly ;  and  could 
regulate  its  own  proceedings,  conformably  to  thofe 
which  had  pafled  in  the  eledion  Commjittees,  with  lit- 
tle ceremony.  But  it  is  not  fo  now  ;  the  Houfe  can-- 
not  know  the  grounds  upon  which  a  judgment  of  the 
fcUSt  Committee  may  hsive  been  formed,  and  can  nei- 
ther receive  it  in  part,  nor  rejeft  it :  It  becomes  abfo- 
lute  by  the  report  to  the  Houfe.  If  any  fupplemental 
proceeding  Ihould  be  wanting,  the  Houfe  cannot  enter 
upon  it,  without  a  particular  application  for  the  pur- 
pofe  from  the  feleft  committee,  ftating  their  reafons. 

The  method  which  occurs  to  me,  as  likely  to  ob- 
tain the  end,  if  it  ihould  ever  be  thought  neceiTary  to 
allow  eledors  to  queftion  ah  election,  after  the  judg- 
ment given  by  ^  Committee  on  a  petition  upon  the 
merits,  would  be  for  the  chairman  to  make  a  fpecial 
report  of  their  judgment,  recommending,  to  the  Houfe 
to  make  an  order  for  leave  to  petition,  for  the  reafons 
they  may  think  proper  to  give. 

If  in  the  cafe  of  Callington,  mentioned  in  p.  444* 
the  ele£brs  had  prefented  a  petition  to  the  Houfe,  flat- 
ing  the  death  of  Mr.  Buller,  by  which  accident  they 
were  deprived  of  the  ordinary  method  of  queftioning 
the  ele(9:ion,  and  therefore  praying  leave  to  petitipp 
upon  the  grounds  of  Mr.  Buller's  petition»  I  can  hard- 
ly fuppofe,  that  fuch  an  application,  fairly  made,  would 
have  been  reje&cd.  (See  the  conclufion  of  Note  (I), 
in  p.  457.)       . 
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P.  438.  (F.)  The  decifion  againft  SeiJetM  ComyM 
(bems  to  have  been  a  very  fevere  one  \  (or  tlieiv  was 
good  reafon,  upon  ^e  evidence  flated  in  die  report^  to 
have  believed  diat  die  dtoand  of  die  qualification  was 
afterwards  difpenfed  with,  by  thofe  who  made  it.  (Se« 
18  Journ.  127,  128.)  Bur  all  the  proceedings  dnt  I 
have  met  with  in  die  Journals,  boA  with  it^eft  to  the 
ftatute,  and  the  flanding  orders^  have  been  very  ftrid. 
Inftances  of  this  may  be  feen  in  the  cafe9  of  ShafteAmrjs 
J  8  Journ,  69.  —  of  Wendover,  as  Joora.  4669  467, 
468.--and  of  Huntingdon,  23  Jotmu  413,  414. 

P.  440.  (G.)  Thejuftice  of  Ais  obferv ation  camiet 
be  doubted  :  It  is  thenrfere  remaricabie,  diat  m  die  cafe  • 
bf  Weymouth,  the  words  of  die  petition  {if /kOy  fef 
forth  in  the  Journal)  were,  ^  That  Afr.  Betts  h  not 
qualified  to  Jit  in  Parliament^**  widibnt  any  diing  fiir- 
ther  ♦.  The  counfel  for  the  fitting  member  SiA  not 
objeft  to  the  form  of  the  petition,  on  this  account ;  but 
it  was  not  nece(Iary,becaufe  diey  admitted  that  their  dicnt 
had  not  complied  with  die  aSf  of  'Parliament  \  and  die 
breach  of  the  ftandihg  order,  diereby  became  an  unnc- 
jceflary  confideration. 

But  it  is  more  remarkable,  that  this  dbje&ion  was 
fiot  uken  in  the  cafe  of  Huntingdonflitre  (23  Joum. 
41^,  413,  4x4.)  where  the  wotds  of  tbe  petition  were, 
^  T'hat  at  the  tinie  of  tht  eleffthn^  the  faii  Mr.  Oarie 
ws  not  auaUfied  accorJ&fi^  to  lawy  td  fit  and  vote  in  the 
Houfe  of  Commons  as  a  knight  of  the  fiire  for  the  f$id 
founiy,*\  In  this  cafe  the  whole  proeeedtng  depended 
vpon  thi?  flanding  order,  ai^d  the  ptAf  ^n^ftkyn  arofe 

*  Sf<  tbQ  petitioD,  2S  Joon^  47.«-rencwed|  ib.  203.— and 
fea^wcd  again,  ib.  39^.    '     * 
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iifon  tbt  rental  delivertd  in  by  th^  fitting  memW  in 
{nurfuance  of  it. 

P,  446.  (H.)  The  cafe  of  Kirkudbright  here  al* 
liided  to,  has  been  mentioned  in  the  former  part  of  this 
book,  upon  a  different  fubjed.  (Seep.  72.)  In  the 
cafe  of  Fife,  General  Skene  and  Mr.  (now  Sir  John) 
Henderfon  were  candidates ;  the  former  was  returned  ; 
the  latter  petitiQnisd,  and  alledged,  <<  That  General 
Skene  the  fitting  member  was  ineligible,  under  the  ftat. 
6  Ann.  ch.  7.  by  holding  the  places  of  Baggage-mafter 
of  the  Forces,  and  Infpe£lor  of  the  roads  in  Scotland ; 
one  or  both  of  which  werf  new  offices  of  profit  created 
fubfequent  to  25  o6l.  1705 :  That  at  the  ele6Kon  the 
petitioner  apprifed  the  freeholders,  of  General  Skene's 
poiTeilion  of  thefe  places,  of  his  confequent  incapacity, 
and  that  they  would  throw  away  their  votes,  if  they 
elc<Sled  him*."  At  the  meeting,  General  Skene 
admitted  his  holding  the  offices  in  queftion,  but  denied 
that  the  diiqualification  created  by  the  ftatute  of  Annei 
atuched  upon  either  of  them,  becaufe  they  were  military 
offices,  and  old  ones.  He  was  eleded  by  the  majority. 
The  Committee  before  whom  the  petition  was  tried, 
being  of  opinion,  that  the  novel  creation  of  one  of  the 
offices  was  notorious,  and  that  it  was  within  the  ilatute 
of  Anne,  held  that  under  the  circumftances  before-- 
mcntioned,  the  eleftors  who  voted  for  the  fitting  me^m- 
ber  had  thrown  away  their  votes,  and  adjudged  the  feat 
tp  the  petitioner,  who  had  the  minority  on  the  poll  f^ 

•  Set  37  Journ.  500.  9  Dec.  1779. 
t  Sec  37  Journ.  560,  561.  7  Feb.  1780. 

<5g  4  p;446. 
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P!^446.  (I.)  In  the  cafe  of  Mitchell,  in  1696,  the 
fitting  member  died  after  the  ele<aion,  and  before  the 
petition  againft  his  eleSion  was  prefented.  When  the. 
Committee  of  eleftions  proceeded  upon  the  caufe,  tfaey 
made  the  petitioner  prove,  that  he  had  given  notice  to 
the  eleftors  in  oppofition.  to  him,  of  the  time  appointed 
for  trying  the  petition.  However,  nobody  appearing  to  • 
fupport  the  eleftion  of  the  deceafcd  member,  the  Com- 
piittee  proceeded  exparte^  and  determined  the  petitioner 
to  be  duly  eleded.  But  this  courfe  of  proceeding  teas  dis- 
liked by  the  Hpufe  ;  for  as  foon  as  the  chairman  had 
Reported  the  cafe,  3  refolution  imniediately  pafled  for 
recommitting  the  merits  of  the  ekSfion.  (Sec  11  Jourh. 
603.)  Upon  th§  fecond  hearing  in  confequcnce  of 
this  refolution,  the  caufe  of  the  deceafed  member  was 
fupported  before  the  Committee,  and  in  coiiclufion 
they  refolved,  that  he  had  been  cfuly  elefted,  with  whicl^ 
the  Houfc  afterwairds  agreed.  See  p.  690.  in  tKe  fame 
vol. 

In  the  cafe  of  Shrewlbury,  in  I774>  (i  Doug.  Eleft. 
46 1 5  462.)  Mr.  Pultcney  pfetitioned  againft  both  fitting 
members ;  before  the  time  appointed  for  ^rial,  one  of 
them  (Lord  Clive)  died.  Mr.  Pulteney  afterwards 
had  leave  to  withdraw  his  petition.  The  caufe  heard 
before  the  Committee,  was  between  the  eleSors  and 
Mr.  Leigh  ton  the  cither  fitting  member,  againft  whoiu 
alone  they  had  petitioned  5  but  certainly,  if  Mr.  Pul- 
teney's  petition  had  not  been  withdrawn,  the  Com- 
mittee japutt  have  received  parties  to  fupport  Lord 
Clive's  eleftion.  • 

In  the  cafe  of  Milborn  Port,  in  1708,  (j6Journ. 
12.)  a  petition  was  prefcntcd  and  read;  after  which^ 
the  Hpufc  was  informed  t|iat  the  petitioner  was  dead, 

and 
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and  had  intended  before  his  death  to  drop  the  petition. 
But  the  Houfe,  even  then,  did  not  rejefi  the  petition, 
but  ordered  it  to  lis  on  the  table.  So  in  the  cafe  of 
Callingtoii,  they  did  no  more  than  difchargethe  order  tor 
taking  the  petition  into  confideration  $  after  Which,  it 
would- have  been  competent,  if  circumftances  fhould 
have  made  it  neceffiiry,  to  have  pafTed  a  new  order  for 
tile  fame  purpofe. 

The  argument  of  the  counfel  in  p.  428.  "  that  it  is 
a  greater  offence  in  a  member  than  in  a  ftranger,  to  dif- 
obey  the  orders  of  the  Houfe,"  is  certainly  juft;  but 
then  it  fhould  be  coididered  that  the  Houfe  has  a  con- 
troll  over  its  own  Members,  which  it  does  not  pofiefs 
t)ver  ftrangers,  and  cian  inflitd:  other  punifhments  upon 
them  for  contempts,  befides  that  of  exclufion  from  their 
feats,  which  ihould  be  ufed  only  in  the  laft  refort.  With 
refpe£k  to  petitioners^  it  is  perhaps  the  only  effedual  me- 
thod to  infure  their  obedience  to  the  order. 

?•  447.  (K.)  The  report  of  this  refolution  occa- 
fioned  an  irregular  debate  in  the  Houfe.  Some  mem- 
bers pointed  out  its  defe6t  in  not  determining  upon  the 
cleftion  of  the  other  candidates  ;becaufe,  though  Mr. 
Potter's  election  was  declared  void,  it  might  not  be 
neceffary  to  iffue  out  a  new  writ,  till  it  was  known 
whether  Sir  Robert  Smyth  had  been  duly  eleQed,  or 
not ;  and  a  member  who  (poke  in  this  debate,  doubted 
whether  the  Committee  fhould  not  be  refumed  for  af- 
certaining  this  fa£t. 

It  inufl  be  allowed,  that  the  refolution,  as  reported 
to  the  Houfe,  is  not  in  form  elxplicit  enough;  but 
when  it  is  confidered  that  the  petition  complained  of 
Mr.  Potter's  eleSion  only,  and  that  there  could  be  no 
queflion  before  the  Committee  but  as  between  Sir  Ro- 
bert Smyth  and  him,  there  can  be  little  doubt,  but  that 

the 
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the  report  of  a  void  ek&ion  i»  to  Mr.  PoMft  atiAo^ 
rized  the  Houfe,  to  iffiie  a.  n^w  writ.  If  the  Ho«fe  had 
dblibted  upon  the  queftioa)  perhaps  they,  mighty  under 
the  words  of  fiat.  lo  Geo.  III.  ch.  16.  f.  18  *#  have 
direded  the  Committee  to  be  refumed,  ff^r  the  purppfe 
cS  making  a  more  particular  report  ^  but  this  point 
fnay  be  queftionable.  The  method  which  ieems  mor^ 
regular  in  fuch  cafe,  would  be  to  order  tb^  proceedings 
of  the  Committee  to  be  laid  before  the  Houiis. 

In  the  debate  upon  this  queftipn,  th^cafit  of  St.  Iveg, 
in  1775,  was  alluded  to  (Sfe  2  Po«g.  EleA.  398.  aad 
35  Journ*  357.)  as  containing  a  report  from  the  kleSt 
Committee,  defedive  in  the  iame  p<Mftt  as  fhia  of  Col- 
chefter ;  but  it  was  faid,  that  there^  the  ftveral  re- 
jblutioos  iaien  tagitbirj  plaiitljr  poinfed  put  the  pco- 
fAtty  of  a  new  writ.  The  petition  in  that  cafe  was 
«gainft  both  fitting  members;  the  Committee  deter- 
mined one  to  be  duly  ele&d,  the  odier  ncyt,  and  the 
cle£Hon  to  be  void  "  with  refpeft  to  one  of  the  bur- 
geffesj"  whereas  they  ought,  according  to  the  accuf- 
tomed  form,  to  have  naftied  that  one.. . 

In  the  cafe  of  Shaftefbury,  (18  Journ.  72,  74.) 
which  was  heard  at  the  bar  of  the  Houfe,  a  itk&  of 
this  kind  having  been  made  in  the  final  refclutions, 
there  i^  a  fpecial  entry  in  the  Journal  of  a  fubfcquent 
day,  before  the  ordering  of  a  new  writ,  in  the  following 
words: 


«  ._—  «  the  Houfe  on  being  informed  of  li|e  Comtiiittee's 

determination  by  their  chairman,  ihali  order  the  fame  tp  be  en- 
tered in  their  Journals,  and  give ,  |he  nficeffary  dtreEapm  fpr  con- 
iirming  or  altering  the  retun^  or  for  the  iiTuing  a  new  writ  for  a 
new  cleflion,  or^  carrying  the  fciid  detemmaUon  into  execuium^ 
as  the  caf€  my  require,** 
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*^  The  Houfe,  having  upon  the  hearing  of  the  rae- 
«*  rits  of  the  eleSion  for  the  borough  of  Shaftefbury 
««  !i  ■  i  .  .  at  the  bar  of  this  Houfe,  upon  tuefiJay  laft, 
^'  adjudged  only  one  burgcfs  to  b^  duly  clefted  for  the 
**  faid  borough ; 

«  Ordered,  &c.'* 

Jn  general,  there  is  no  preface  to  the  order  of  a 
pew  writ.  In  the  cafe  of  Coventry,  22  Journ.  8ig. 
the  refolution  was  the  fame  as  the  prefent,  and  ihe 
Houfe  ordered  a  new  writ  without  any  queftion,  and 
without  any  introduiftory  entry  to  the  order.  But  this 
cafe  was  alfo  heard  before  the  Houfe. 

The  debate  above-mentioned  was  foon  concluded  by 
^n  intimation  from  the  Speaker,  that  it  was  impropefr, 
in  the  Houfcj  to  enter  into  a  confideration  of  what 
might  have  pafled  in  the  felefl:  Committee ;  the  queftion 
was  then  put  upon  a  motion  whichliad  been  made  by  the 
/Chairman,  for  ordering  a  new  writ  in  the  room  of  Mr. 
jPptter,  which  pafTedi  nemne  contradiante. 
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CAS        E 

Of  the  BOROUGH  of 

Ivelchefter,    otherwife    Hehefter, 

In  the  County  ofSoMSRsST. 


The  Committee  was  chofen  on  Tuefday,  the  29th  of 
June,  and  confifted  bf  the  following  Members  : 

John  Baring  Efq;  Chairman* 

Thomas  Powis,  Efqj     1  Nominees  appointed  by  tlie  Coin# 
•c*    t    ruir       •     .  r     mittee,  according  to  II  Geo.  HI* 

Earl  of  Mornmgton.     y    ch.  4a.  f.  6. 

Sir  William  Manfel,  Bart* 

John  Langfton,  Efq; 

Philip  Metcalf,  Efq; 

George  Ofbaldifton,  Efq; 

Charles  Lefevre,  Efq; 

John  Moore,  Efq; 

Hon.  Richard  Howard. 

Henry  James  Pye,  Efq; 

Barnefiarne,  Efq( 

Alexander  Hood,  Efq; 

Sir  Charles  Kent,  Bart. 

Thomas  B.  IWIqwi,  Etft 

Petitioners, 
Sir  Samuel  Hannay^Bart.  and  John  Haicourt^Efqf 
dnd  eeit^  EleOox^  of  tte  Bbroiig^  <)f  Qtfaefter. 

Sitting  Members, 
Peregrine  Cuft,  and  Benjamm  BocidHofUnB,  Efqrsi 
Counsel, 
For  the  Candidates  Petitioners^ 
Mr,  Batt,  and  Mr.  Lawrence* 
For  the  Ele^ors^     . 
Mr.  Franfiin. 

For  Mr.  Cufty 

Mr.  Piggott,  and  Mr.  P^ridge» 

For  Mr*  Hopkins^ 

H^n.  Mr,  frikioe,  and  Mr»  G.  Bond* 
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Of  tBe  BOROUGH  d 

I    L    C    H     E    S    r    E    R. 


THE  petition  of  Sir  Samuel  Hannay 
and  Mr.  Harcourt  contained  a  charge 
of  bribery  againft  the  fitting  members, 
f>revioiia£y  to  wnd  during  the  eledioti ;  and 
that  the  returning  officer  had  admitted 
XMoiy  perlbti9  to  vote  for  them  who  had  no 
right ;  by  which  means  they  had  procured 
a  colourable  majority,  and  were  returned 
in  prgudke  of  the  petitioners^  who  had 
the  m^cffity  of  legal  votes. 

The  petition  of  the  eleftors  contained, 
finmlar  charges  againft  thefittiiign^e^^bei^s  ^. 

•  V«tes,  25  M»y,  p.  23*24. 

There 
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There  is  no  refolution  of  the  Houlc  as- 
certaining the  right  of  eleflion  in  this  bo- 
rough :  It  has  been  undeiilood  to  be  in  the 
bailiff,  capital  burgefles,  and  inhabitants, 
not  receivmg  alins  *.  On  the  preieUt  oc- 
cafion,  inhabitants  were  explained  to  be 
boujholdersj  legally  fettled  in  the  borough ; 
in  this  both  parties  agreed. 

The  numbers  on  the  poll  were. 

For  Cuft  95 

Hopkins  89 

Hai'court  70 

Hannay  58 

The  counfel  for  the  petitioners  propofed 
not  only  to  avoid  the  ele6tion  of  the  fitting 
members  for  bribery,  but  alfo  to  difqualify 
fo  many  of  their  votes  on  account  of  bribes 
received  by  the  voters,  and  by  other  objec- 
tions, as  would  prove  the  legal  majority  to 
be  in  favour  of  their  clients,  and  give  them 
the  feats.  _ 

The  trial  lafted  from  the  30th  of  June, 
(the  day  in  which  the  caufe  was  open^)  to 

*  Sec  14  Jfourn.  147.  and  3  Doug,  Elcd.  153, 154. 

the 


ILCHE^TER^  465 

tlie  2 1  ft  of  July,  The  greater  part  of  this 
time  was  employolin  hearing  evidence.  The 
queftion  confifted  entirely  of  fa6t;  for  which, 
reafon,  and  becaufe  the  final  decifion  con- 
tained no  opinion  upon  the  legal  efFc6l  of 
tl^e  evidence,  I  have  not  pretended  to  give 
more  than  a  general  view  of  it. 

The  ground-work'  of  the  petitioners* 
cafe,  as  related  by  the  witneffes,  was  as 
follows : 

In  o6lober  1782,  at  which  time  a  diflb- 
lution  of  Parliament  was  expefted  in  many 
places,  a  general  diftribution  of  money  was 
made  to  the  voters  on  three  fucceffive  days, 
at  the  Houfe  of  a  Mr.  Lockyer,  a  gentle- 
man of  great  property  in  the  borough  and 
its  neighbourhood:  The  manner  of  doing  it 
was  this:  The  voters  were  invited  to 
Lockyer's  Houfe  (which  was  inhabited  by 
one  of  his  relations)  and  when  affembled 
in  the  court-yard,  were  admitted  one  by 
one  into  the  garden,  by  a  man  difguifed  iri 
a  woman's  drefs,  and  directed  to  go  to  a 
window  of  the  Houfe;  from  this  window, 
a  hand  (no  other  part  of  the  perfon  being 
vifible)  diftributed  to  every  one  the  fum  of 
30 1.  Many  of  the  voters  were  Lockyer^s 
H  h  tenants. 
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tenants,  and  thefe  received  in  ftead  of  fb 
much  money,  a  difcharge  for  rent  then 
due,  with  as  much  money  befides  as  made 
the  whole  prefent  amount  to  30  L 
•  I'he  diilribution  on  the  third  day  was 
made  with  more  diftincflion  >  a  lift  of  thofe 
who  had  been  omitted  on  the  two  firft,  was 
marked  by  Lockyer  upon  an  inquiry  into 
their  circumftances  :  He  expunged  from  it 
a  pauper,  and  an  excifeman,  becaufe  they 
would  have  no  votes,  and  others  for  diffe- 
rent reafons,  and  the  next  money  was  given 
according  to  the  lift  fo  corre6led. 

Befides  this  diftribution,  fome  voters  who 
were  not  mixed  with  the  lierd  in  the  gar- 
den,received  letters  by  the  poft  from  London 
inciofmg  bank  notes  for  30I.  and  others 
received  notes  of  that  amount  privately 
from  an  agent  of  Lockyer's  and  Guft's, 

This  was  the  principal  faft  of  bribery  : 
A  great  deal  of  evidence  was  produced  to 
Ihew  that  this  diftribution  of  money,  ac- 
tually procured  fuccefs  to  the  fitting  mem- 
bers at  the  laft  eleflion;  from  whence  it 
was  argued,  that  their  feats  h€mg gained  by 
corruptioriy  whether  their  aft  or  not,  could 
not  be   maintained :  -—  To  (hew  likewife 

that 
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that  thefe  prefents  were  not  retrofpeftive,  , 
for  paji  favours  in  tlie  preceding  general 
eleftion,  but  profpeftive  and  with  a  view 
to  the  next  ele6lion,  whenever  that  might 
come :  —  Likewife  to  connect  the  fitting 
members  with  this  alledged  bribery;  Cuft^ 
by  a  participation  in  the  prefents  of  30 1. 
and  Hopkins  (who  had  nothing  to  do  with' 
the  boipugh  till  the  week  before  the  elec-' 
tion)  by  becoming  acceffary  after  the  faft 
to  all  Lockyer's  conduft ;  by  canvaffing 
upon  his  recommendation  with  his  agentsf 
and  tenants,  and  by  an  avowed  acquief- 
cence  in  the  effect  of  his  money  fo  diflri^ 
buted. 

Evidence  was  alfo  produced  to  prove 
perfonal  ads  of  bribery  at  the  time  of  the 
eleftion  by  each  of  the  fitting  members. 

It  feemed  tp  me,  that  the  petitioners  made 
no  great  account  of  any  other  objedtions  to 
the  fitting  members'  votes  befides  that  of 
bribery;  upon  this  fubjedt,  their evidenc^^ 
(if  believed  and  allowed)  extended  to  ^ 
number  more  than  fnfficient  to  have  re- 
duced the  votes  for  the  fitting  members  tq 
^  minority* 


468  C    AS    E      VIL 

Mr-  Cuft's  defence  confifted  in  a  denial 
of  any  participation  iii  the  prefents  of  30I. 
and  in  (jewing  that,  if  he  were  concerned 
in  it,  it  was  retrofpe6tive  and  not  criminal; 
and  that  it  had  no  efFed:  upon  this  eleftion. 

Mr.  Hopkins,  befides  this  mode  of  jufti- 
fication,  difclaimed  all  connexion  with  the 
conduct  both  of  Cuft  and  Lockyer,  as  far  a& 
either  might  have  afFefted  the  eledlion. 

The  Committee  determined  in  favour  of 
the  fitting  members.  Their  opinion  there- 
fore may  have  Iteei?,  either  that  the  diftri- 
bution  of  the  money  in  1782,  under  aH 
the  circumftances,  was  not  bribery,  or  not 
fuch  as  to  afFedt  the  eledtion  in  1784;  or, 
that  the  proof  did  not  fufficiently  conned: 
the  fitting  members  with  the  tranfaftions 
mentioned.  They  muft  at  the  fame  time 
have  difbeheved  the  evidence  of  the  perfonal 
^d:^  of  bribeiy. 

The  final  refolutions  were  reported  to 
llj^?  Houfe  on  the  21ft  of  July  *• 

%  Votes,  p.  455, 
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ts*  When  this  Committee  was  appoint- 
ed in  the  Houfe,  the  appearance  of  the 
fitting  members  as  feparate  parties  by  dif- 
ferent coanfel,  occafioned  an  application 
from  the  Speaker  to  the  counfel  for  the 
petitioners^  to  know  if  they  obje^ed  to  it^ 
the  latter  faid  they  rejied  upon  the  candour 
of  the  other  counfel,  who  had  alledged  % 
real  feparation  of  interefts  between  the  two 
fitting  members  in  their  defence*:  Ac- 
cordingly they  ftruck  put  feparately  from 
the  lift  of  forty  nine  niembers  in  forming 
the  Committee  -f-.  The  petitioning  elec- 
tors did  not  pretend  to  feparate  their  inte^ 
reft  from  that  of  their  candidates. 

In  the  beginning  of  this  caufe,  thequef- 
tions  of  evidence  fo  often  debated  in  Com- 
mittees where  bribery  has  made  part  of 
the  inquiry,  refpe6ling  agency  J,  were  agi- 
tated by  the  counfel.  The  Committee 
laid  down  a  rule  upon  this  fubjeft,  eoh- 

*  See  I  Doug.  Elefl:.  86.  +  According  t9^fe<ft,i 
^.  of  II  Geo.  III.  ch.  42. 

X  See  the  cafes  of  Briftol,  Hiadon^  Shaftefbury, 
Worcefter:  and  Ilche{ier>  in  DQug*  £le£t. 
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formable  to  that  praftifcd  in  the  cafe  of 
Ilchefter,  3  Doug.  Eleft.  16 1-2.  where  the 
Committee  proceeded  upon  a  confideration 
of  the  pra6lice  in  many  former  cafes. 
This  rule  was^  upon  queftions  concerning 
the  afts  of  a  fuppofed  agent,  not  to  infift 
upon  proof  of  his  being  an  agent,  previous 
to  the  inquiry  into  his  a6ls. 

On  the  1 6th  of  July  the  chairman,  by 
thedireftion  of  the  Coftimittee,  reported  to 
the  Houfe,  that  pjie  Thomas  Withy  (a 
vitnefs  called  on  the  part  of 'Mr.  Cuft) 
had  grofsly  prevaricated  in  giving  his  evi- 
dence to  the  Committee :  The  Journal  of 
27th  nov.  1775  *,  was  referred  to  by  the 
Jioufe  for  a  pr^c^dent,  and  read,  and  an 
order  pafTed  for  committing  Witltiy  tq 
Newgate -j-.  That  precedent  had  beei^ 
made  upon  the  authority  of  one  of  the 
fame  fort^  in  th^  cafe  of  Milbprne  Fort  in 

Withy  afterwards  petitioned  the  Houfc 
^o  forgive  him,  and  was  difchargcd  on  th^ 

*  35  Journ.  462.  and  3  Doug.  EleS.  166.  Cafe 
©f  Ilchefter.  t  Votes^  p:  422.  %  33  Journ,  746,, 
^d  1  'Di)ug.  £le£l,  88« 
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2  2d  of  July,  the  day  after  the  conclufioh 
of  the  caufe ;  the  Houfe  being  informed  of 
his  ill  ftate  of  health,  and  that  his  life  was 
in  danger  *. 

^  On  the  loth  of  July,  when  the  peti- 
tioners clofed  their  cafe,  the  counfel  for 
Mr.  Hopkins  mentioned  to  the  Committee 
a  few  of  the  principal  circumftances  of 
their  cafe,  and  alked  permijSion  to  abfent 
themfelves  from  the  court,  while  Mr-  Cuft's 
counfel  were  going  through  his  defence, 
which,  they  faid,  had  no  relation  to,  and 
could  not  affeft  Mr.  Hopkins ;  they  pro- 
pofed  this  in  order  to  relieve  their  client 
from  a  great  deal  of  unneceffary  expence 
and  trouble.  The  counfel  for  the  petiti- 
oners objected  to  this  propofal,  as  a  fcheme 
to  obtain  a  partial  opinion  from  the  Com- 
mittee in  favour  of  Mr.  Hopkins  ;  and  the 
Committee  hereupon  alked  Mr.  Cuft's 
counfel,  if  they  had  any  objedtion  to  Mr. 
Hopkins's  going  through  his  cafe  firft,  as 
it  was  likely  to  be  much  (horter  than  the 
other ;  to  this  the  counfel  begged  leave  to 

♦  Votes,  p.  436,  460. 
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decline  anmefing,  '  |nd  4iei:e  the  mattcf 
ended.  However,  on  the  next  day,  and 
during  the  whole  time  employed  in  Mr. 
Cuft's  defence,  Mr.  Hopkins,  his  counfel 
and  agent,  did  not  appear  in  court,  "^ 

I  do  not  recoUeft  that  in  any  of  the 
eleftion  Committees,  it  has  ever  been  ne- 
ceflary  to  determine  the  refpeftive  prece- 
dence of  the  fitting  members;  it  might 
perhaps  have  been  fo  in  this  cafe,  if  Mr. 
Hopkins  had  diljiuted  Mr.  Cuft's  claim  of 
priority  in  the  defence.  If  the  queftion 
were  to  arife,  perhaps  the  rule  of  the 
Houfe  refpefting  double  returns  *  would 
fumifti  a  proper  guide  to  the  decifion ;  by 
analogy  to  this  rule,  the  member  firfl: 
.  named  in  the  petition  fhould  have  the  pre- 
cedence. This  feems  a  more  certain  me- 
thod than  one  I  have  heard  fuggefted,  for 
ranking  the  parties  according  to  the  pro- 
feffional  rank  of  their  counfeL 

♦  See  before  p.  76. 
The  end  of  thb  FIRST  VOLUME. 
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